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Subchapter 2.1
General Information
Rule 1. General
§ 101. Authority

The Department is authorized to administer the requirements of the act and regulations promulgated
thereunder.

§ 103. Responsibility
@ The Commission is designated as the body to enforce the Act and these regulations including,
but not limited to, the issuance of penalty orders, promulgation of regulations, designation of

lands unsuitable for surface coal mining, and forfeiture of performance bonds.

(b) The Permit Board is designated as the body to issue, modify, revoke, transfer, suspend, and
reissue permits and to require, modify or release performance bonds.

§ 105. Definitions

As used in these regulations, the following terms have the specified meaning, except where otherwise
indicated.

Abandoned Site—a surface coal mining and reclamation operation for which the Department has found in
writing that:

@ all surface coal mining and reclamation activities at the site have ceased,
(b) the Department has issued at least one notice of violation, and either:

1) is unable to serve the notice despite diligent efforts to do so; or

2) the notice was served and has progressed to a failure-to-abate cessation order;
(© the Department:

1) is taking action to ensure that the permittee and operator, and owners and
controllers of the permittee and operator, will be precluded from receiving future
permits while violations continue at the site; and

(2) is taking action pursuant to these regulations and the act to ensure that abatement
occurs or that there will not be a recurrence of the failure-to-abate, except where
after evaluating the circumstances it concludes that further enforcement offers
little or no likelihood of successfully compelling abatement or recovering any
reclamation costs; and

(d) where the site is, or was, permitted or bonded:

(1)  the permit has expired or been revoked, or permit revocation proceedings have
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been initiated and are being pursued diligently; and

2 the Department has initiated and is diligently pursuing forfeiture of, or the
Commission has forfeited, the performance bond.

Acid Drainage—water with a pH value of less than 6.0, and in which total acidity exceeds total alkalinity,
discharged from an active, inactive or abandoned surface coal mine and reclamation operation, or from
an area affected by surface coal mining and reclamation operations.

Acid-Forming Materials—earth materials that contain sulfide minerals or other materials which, if
exposed to air, water or weathering processes, form acids that may create acid drainage.

Acid Test Ratio-the relation of quick assets to current liabilities.

Act-the Mississippi Surface Coal Mining and Reclamation Law codified at Sections 53-9-1 et seq. of the
Mississippi Code Annotated.

Adjacent Area—the area outside the permit area where a resource or resources, determined according to
the context in which adjacent area is used, are or reasonably could be expected to be adversely impacted
by proposed mining operations, including probable impacts from underground workings.

Affected Area—any land or water surface which is used to facilitate, or is physically altered by, surface
coal mining and reclamation operations. The affected area includes: the disturbed area; any area upon
which surface coal mining and reclamation operations are conducted; any adjacent lands the use of
which is incidental to surface coal mining and reclamation operations; all areas covered by new or
existing roads used to gain access to, or for hauling coal to or from, surface coal mining and reclamation
operations; any area covered by surface excavations, workings, impoundments, dams, ventilation shafts,
entryways, refuse banks, dumps, stockpiles, overburden piles, spoil banks, culm banks, tailings, holes or
depressions, repair areas, storage areas or shipping areas; any areas upon which are sited structures,
facilities or other property material on the surface resulting from, or incident to, surface coal mining and
reclamation operations; and the area located above underground workings.

Agricultural Use—the use of any tract of land for the production of animal or vegetable life. The uses
include, but are not limited to, the pasturing, grazing, and watering of livestock, and the cropping,
cultivation, and harvesting of plants.

Appeal-an appeal to an appropriate court of the state taken from a final decision of the Permit Board or
Commission made after a formal hearing before that body.

Applicant-a person applying for a permit, permit modification, permit renewal, or the transfer,
assignment, or sale of permit rights from the Permit Board to conduct surface coal mining and
reclamation operations or, where required, seeking approval for coal exploration or development
operations.

Applicant Violator System or AVS- means an automated information system of applicant, permittee,
operator, violation and related data OSM maintains to assist in implementing the Act.

Application—the documents and other information filed with the Permit Board for the issuance of an

exploration or surface mining and reclamation operations permit, permit modification, permit renewal,
or the transfer, assignment, or sale of permit rights for surface coal mining and reclamation operations or
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where required, for coal exploration.

Approximate Original Contour—that surface configuration achieved by backfilling and grading of the
mined area so that the reclaimed area, including any terracing or access roads, closely resembles the
general surface configuration of the land prior to mining and blends into and complements the drainage
pattern of the surrounding terrain, with all highwalls, spoil piles and coal refuse piles eliminated.
Permanent water impoundments may be permitted where the Permit Board determines that they are in
compliance with 885327, 5341 and 53109.

Aquifer—a zone, stratum or group of strata that can store and transmit water in sufficient quantities for a
specific use.

As recorded in the minutes of the Permit Board-the date of the Permit Board meeting at which the
action concerned is taken by the Permit Board.

Asset Ratio—the relation of total assets to total liabilities.

Assets—cash and current assets that are reasonably expected to be realized in cash or sold or consumed
within one year.

Auger Mining—a method of mining coal at a cliff or highwall by drilling holes into an exposed seam
from the highwall and transporting the coal along an auger bit to the surface.

Best Technology Currently Available—equipment, devices, systems, methods or techniques which will:

@ prevent, to the extent possible, additional contributions of suspended solids to stream flow or
runoff outside the permit area, but in no event result in contributions of suspended solids in
excess of requirements set by applicable state or federal laws; and

(b) minimize, to the extent possible, disturbances and adverse impacts on fish, wildlife and related
environmental values, and achieve enhancement of those resources where practicable. The term
includes equipment, devices, systems, methods or techniques which are currently available
anywhere as determined by the Department, even if they are not in routine use. The term
includes, but is not limited to, construction practices, siting requirements, vegetative selection
and planting requirements, animal stocking requirements, scheduling of activities, and design of
sedimentation ponds in accordance with § 5313-5327. Within the constraints of the permanent
program, the Department shall have the discretion to determine the best technology currently
available on a case-by-case basis.

Capital Assets—those assets such as lands, buildings and equipment held for use in the production and
sale of other assets and services.

Cash-all cash items except cash restricted by an agreement, or described as earmarked for a particular
purpose; and short term investments such as stocks, bonds, notes and certificates of deposit where the
intent and ability to sell them in the near future is established by the operator.

Cemetery—any area of land where human bodies are interred.

Coal-combustible carbonaceous rock, classified as anthracite, bituminous, subbituminous, or lignite by

the American Society of Testing and Materials under the title, Standard Specification for Classification
of Coals by Rank, ASTM D 388-77.

13



Coal Exploration, or Exploration Operations—the drilling of test holes or core holes for the purpose of,
or related to, the determining of the location, quantity or quality of a coal deposit under a permit to be
issued by the Permit Board, and any other coal exploration operations that will substantially disturb the
surface and are not otherwise covered by these regulations.

Coal Mine Waste—coal processing waste and underground development waste.

Coal Mining Operation—the business of developing, producing, preparing and loading bituminous coal,
subbituminous coal, anthracite, or lignite, or of reclaiming the areas upon which such activities occur.
This term applies solely to Rule 5 of these regulations.

Coal Preparation—chemical or physical processing and the cleaning, concentrating or other processing
or preparation of coal.

Coal Preparation Plant-a facility where coal is subjected to chemical or physical processing or
cleaning, concentrating or other processing or preparation. It includes facilities associated with coal
preparation activities including, but not limited to, the following: loading facilities; storage and stockpile
facilities; sheds, shops and other buildings; water-treatment and water-storage facilities; settling basins
and impoundments; and coal processing and other waste disposal areas.

Coal Processing Waste—earth materials which are separated and wasted from the product coal during
cleaning, concentrating or other processing or preparation of coal.

Collateral Bond—an indemnity agreement in a sum certain executed by the permittee as principal which
is supported by the deposit with the Commission of one or more of the following:

@ a cash account, which shall be the deposit of cash in one or more federally-insured or
equivalently protected accounts, payable only to the Commission upon demand;

(b) negotiable bonds of the United States, a state or a municipality, endorsed to the order of, and
placed in the possession of, the Commission;

(© negotiable certificates of deposit, made payable or assigned to the Commission and placed in its
possession or held by a federally-insured bank;

(d) an irrevocable letter of credit of any bank organized or authorized to transact business in the
United States, payable only to the Commission upon presentation;

(e) other investment-grade rated securities having a rating of AAA, AA or A or an equivalent rating
issued by a nationally recognized securities rating service, endorsed to the order of, and placed in
the possession of, the Commission.

Combustible Material-organic material that is capable of burning, either by fire or through oxidation,
accompanied by the evolution of heat and a significant temperature rise.

Commission—the Mississippi Commission on Environmental Quality.
Community or Institutional Building—any structure, other than a public building or an occupied dwelling,

which is used primarily for meetings, gatherings or functions of local civic organizations or other
community groups; functions as an educational, cultural, historic, religious, scientific, correctional,
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mental health or physical health care facility; or is used for public services, including, but not limited to,
water supply, power generation or sewage treatment.

Compaction—increasing the density of a material by reducing the voids between the particles, and
generally accomplished by controlled placement and mechanical effort such as from repeated
application of wheel, track or roller loads from heavy equipment.

Complete Application—an application for a permit, permit modification, permit renewal, or the transfer,
assignment, or sale of permit rights or, where necessary, for the approval of coal exploration-operations,
which the Department determines to contain information addressing each application requirement of the
act and these regulations and to contain all information necessary to initiate formal processing and
public review.

Complete and Accurate Application—an application for a permit, permit modification, permit renewal, or
the transfer, assignment, or sale of permit rights or, where necessary, for the approval of coal exploration
operations, which the Department determines to contain all information required under the act or these
regulations that is necessary for the Permit Board to make its decision on permit issuance and for which
all opportunity for public notice, comment and hearings required by the act or these regulations has been
completed.

Cropland—land used for the production of adapted crops for harvest, alone or in a rotation with grasses
and legumes, and includes row crops, small grain crops, hay crops, nursery crops, orchard crops and
other similar specialty crops.

Cumulative Impact Area—the area, including the permit area, within which impacts resulting from the
proposed operation may interact with the impacts of all anticipated mining on surface- and ground-water
systems. Anticipated mining shall include, at a minimum, the entire projected lives through bond
release of: the proposed operation; all existing operations; any operation for which a permit application
has been submitted to the Permit Board; and all operations required to meet diligent development
requirements for leased federal coal for which there is actual mine development information available.

Current Liabilities—debts or other obligations that must be paid or liquidated within a short period of
time, usually a year. This shall also include dividends payable on preferred stock within one year.

Department-the Office of Geology of the Department of Environmental Quality.

Direct Financial Interest—-ownership or part ownership by an employee of lands, stocks, bonds,
debentures, warrants, partnership shares or other holdings and any other arrangement where the
employee may benefit from his or her holdings in, or salary from, coal mining operations. Direct
financial interests include employment, pensions, creditor, immovable property and other financial
relationships.

Director—the director of the federal Office of Surface Mining Reclamation and Enforcement.

Disturbed Area—an area where vegetation, topsoil or overburden is removed or upon which topsoil,
spoil, coal processing waste or noncoal waste is placed by surface coal mining operations. Those areas
are classified as disturbed until reclamation is completed and the performance bond or other assurance
of performance required by Subchapter 2.4 is released.

Diversion—a channel, embankment or other man-made structure constructed to divert water from one
area to another.
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Drinking, domestic or Residential Water Supply—Water received from well or spring and any
appurtenant delivery system that provides water for direct human consumption or household use. Wells
and springs that serve only agricultural, commercial or industrial enterprises are not included except to
the extent the water supply is for direct human consumption or human sanitation or domestic use.

Downslope—the land surface between the projected outcrop of the lowest coalbed being mined along
each highwall and a valley floor.

Embankment-—an artificial deposit of material that is raised above the natural surface of the land and used
to contain, divert or store water, support roads or railways, or for other similar purposes.

Employee—any person employed by any Office of the Mississippi Department of Environmental Quality
who performs any function or duty under the act, the Executive Director, and any member of the
Commission or Permit Board.

Ephemeral Stream-a stream which flows only in direct response to precipitation in the immediate
watershed or in response to the melting of a cover of snow and ice and which has a channel bottom that
is always above the local water table.

Excess Spoil-spoil material disposed of in a location other than the mined-out area; provided, that spoil
material used to achieve the approximate original contour or to blend the mined-out area with the
surrounding terrain in accordance with 88 5359-5365 and 5319(d) in non-steep slope areas shall not be
considered excess spoil.

Executive Director—-the Executive Director of the Mississippi Department of Environmental Quality, the
Mississippi Commission on Environmental Quality, and the Mississippi Environmental Quality Permit
Board.

Existing Structure—a structure or a facility used in connection with or to facilitate surface coal mining
and reclamation operations for which construction begins prior to the approval of a state program or
implementation of a federal program or federal lands program, whichever occurs first.

Exploration Operations Permit—a permit issued by the Permit Board to an applicant to conduct coal
exploration as that term is defined in these regulations.

Extraction of Coal as an Incidental Part-the extraction of coal which is necessary to enable the
accomplishment of the government-funded highway project construction that is necessitating the
extraction. For the purposes of Rule 7, only that coal extracted from within the right-of-way, in the case
of a road, railroad, utility line or other such construction or within the boundaries of the area directly
affected by other types of government-financed construction, may be considered incidental to that
construction. Extraction of coal outside the right-of-way or boundary of the area directly affected by
construction shall be subject to the requirements of the act and these regulations.

Federal Land Program-a program established by the secretary of interior pursuant to § 523 of SMCRA
to regulate surface coal mining and reclamation operations on federal lands.

Federal Lands—any lands, including mineral interests, owned by the United States, without regard to

how the United States acquired ownership of the lands or which agency manages the lands, but does not
include Indian lands.
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Federal Violation Notice—a violation notice issued by OSM or by another agency or instrumentality of
the United States.

Federal Office-the Office of Surface Mining Reclamation and Enforcement established under Title Il of
the federal act.

Fixed Assets—plants and equipment, but does not include land or coal in place.

Formal hearing—a hearing on the record, as recorded and transcribed by a court reporter, before the
Commission or Permit Board where all parties to the hearing are allowed to present witnesses, cross-
examine witnesses and present evidence for inclusion into the record as appropriate under rules
promulgated by the Commission or Permit Board.

Fragile Lands—geographic areas containing natural, ecologic, scientific or aesthetic resources that could
be damaged or destroyed by surface coal mining operations. Examples of fragile lands include: valuable
habitats for fish or wildlife, critical habitats for endangered or threatened species of animals or plants,
uncommon geologic formations, paleontological sites, national natural landmark sites, areas where
mining may cause flooding, environmental corridors containing a concentration of ecologic and
aesthetic features, areas of recreational value due to high environmental quality and buffer zones
adjacent to the boundaries of areas where surface coal mining operations are prohibited under the Act
and these regulations.

Fugitive Dust—that particulate matter not emitted from a duct or stack which becomes airborne due to the
forces of wind or surface coal mining and reclamation operations or both. During surface coal mining
and reclamation operations it may include emissions from haulroads, wind erosion of exposed surfaces,
storage piles, spoil piles, reclamation operations and other activities in which material is either removed,
stored, transported or redistributed.

Fund-the Abandoned Mine Reclamation Fund established pursuant to § 401 of SMCRA.

Government-Financed Construction—construction funded 50 percent or more by funds appropriated
from a government financing agency's budget or obtained from general revenue bonds, but shall not
mean government financing agency guarantees, insurance, loans, funds obtained through industrial
revenue bonds or their equivalent or in kind payments.

Government Financing Agency-a federal, state, county municipal or local unit of government, or a
Department, bureau, agency or office of the unit which directly, or through another unit of government,
finances construction.

Ground Cover-the area of ground covered by the combined aerial parts of vegetation and the litter that
is produced naturally on site, expressed as a percentage of the total area of measurement.

Groundwater—subsurface water that fills available openings in rock or soil materials to the extent that
they are considered water-saturated.

Half-Shrub-a perennial plant with a woody base whose annually produced stems die back each year.
Head-of-Hollow Fill-a fill structure consisting of any material, other than coal-processing waste and
organic material, placed in the uppermost reaches of a hollow where side slopes of the existing hollow

measured at the steepest point are greater than 20 degrees or the average slope of the profile of the
hollow from the toe of the fill to the top of the fill is greater than 10 degrees. In fills with less than
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250,000 cubic yards of material, associated with contour mining, the top surface of the fill will be at the
elevation of the coal seam. In all other head-of-hollow fills, the top surface of the fill, when completed,
is at approximately the same elevation as the adjacent ridge line, and no significant area of natural
drainage occurs above the fill draining into the fill area.

Higher or Better Uses—postmining land uses that have a higher economic value or nonmonetary benefit
to the landowner or the community than the premining land uses.

Highwall-the face of exposed overburden and coal in an open cut of a surface coal mining activity or for
entry to underground mining activities.

Historically Used for Cropland-

@ lands that have been used for cropland for any five or more years out of the 10 years immediately
preceding the acquisition, including purchase, lease or option of the land for the purpose of
conducting or allowing through resale, lease or option the conduct of surface coal mining and
reclamation operations;

(b) lands that the Department determines, on the basis of additional cropland history of the
surrounding lands and the lands under consideration, that the permit area is clearly cropland but
falls outside the specific five-year-in-10 criterion, in which case the regulations for prime
farmland may be applied to include more years of cropland history only to increase the prime
farmland acreage to be preserved; or

(©) lands that would likely have been used as cropland for any five out of the last 10 years
immediately preceding such acquisition, but for the same fact of ownership or control of the land
unrelated to the productivity of the land.

Historic Lands—historic or cultural districts, places, structures or objects, including archaeological sites,
National Historic Landmark sites, sites listed on or eligible for listing on a State or National Register of
Historic Places, sites having religious or cultural significance to Native Americans or religious groups or
sites for which historic designation is pending.

Hydrologic Balance-the relationship between the quality and quantity of water inflow to, water outflow
from and water storage in a hydrologic unit such as a drainage basin, aquifer, soil zone, lake or reservoir.
It encompasses the dynamic relationships between precipitation, runoff, evaporation and changes in
surface- and ground-water storage.

Hydrologic Regime—the entire state of water movement in a given area. It is a function of the climate
and includes the phenomena by which water first occurs as atmospheric water vapor, passes into a liquid
or solid form, falls as precipitation, moves along or into the ground surface and returns to the
atmosphere as vapor by means of evaporation and transpiration.

Immediate Mining Area—as used in the definition of Road in this section, means an area of mining
activity or pre-mining construction activity covered by a construction stormwater pollution prevention
plan or, after construction is completed, situated so that surface water run-off will be routed to an
approved water control structure such as a sedimentation pond. Routes of travel within the immediate
mining area will be either: consumed by mining; reclaimed; or have design plans submitted for approval
as permanent postmine features prior to Phase 11 bond release.

Imminent Danger to the Health and Safety of the Public—the existence of any condition or practice, or
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any violation of a permit or other requirement of these regulations in a surface coal mining and
reclamation operation, which condition, practice or violation could reasonably be expected to cause
substantial physical harm to persons outside the permit area before such condition, practice or violation
can be abated. A reasonable expectation of death or serious injury before abatement exists if a rational
person, subjected to the same conditions or practices giving rise to the peril, would not expose himself
or herself to the danger during the time necessary for abatement.

Impounding Structure—a dam, embankment or other structure used to impound water, slurry or other
liquid or semi-liquid material.

Impoundment—a closed basin, naturally formed or artificially built, which is dammed or excavated for
the retention of water, sediment or waste.

Indian Lands-all lands, including mineral interests, within the exterior boundaries of any federal Indian
reservation, notwithstanding the issuance of any patent, and including rights-of-way, and all lands
including mineral interests held in trust for or supervised by an Indian tribe.

Indian Tribe—any Indian tribe, band, group or community located within the state of Mississippi having
a governing body recognized by the secretary of interior.

Indirect Financial Interest-the same financial relationship as for direct ownership, but where the
employee reaps the benefits of such interests, including interests held by his or her spouse, minor child
and other relatives, including in-laws, residing in the employee's home. The employee will not be
deemed to have an indirect financial interest if there is no relationship between the employee's functions
or duties and the coal mining operation in which the spouse, minor children or other resident relatives
hold a financial interest.

In Situ Processes—activities conducted on the surface or underground in connection with in-place
processing of coal. The term includes, but is not limited to, in situ gasification, in situ leaching, slurry
mining, solution mining, borehole mining and fluid recovery mining.

Interested Party—any person claiming an interest relating to the surface coal mining operation and who
is so situated that the person may be affected by that operation, or in the matter of regulations
promulgated by the Commission, any person who is so situated that the person may be affected by the
action.

Intermittent Stream-—a stream or reach of a stream that drains a watershed of at least one square mile or a
stream or reach of a stream that is below the local water table for at least some part of the year and
obtains its flow from surface runoff and groundwater discharge.

Irreparable Damage to the Environment-any damage to the environment that cannot be corrected by
actions of the applicant.

Knowing or Knowingly—means that a person who authorized, ordered, or carried out an act or omission
knew or had reason to know that the act or omission would result in either a violation or a failure to
abate or correct a violation.

Land Use—specific use or management-related activity, rather than the vegetation or cover of the land.
Land uses may be identified in combination when joint or seasonal uses occur. Changes of land use or
uses from one of the following categories to another shall be considered as a change to an alternative
land use which is subject to approval by the Permit Board:
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(@)

(b)

(©)

(d)

(€)

(f)

(9)

(h)

Cropland—land used for the production of adapted crops for harvest, alone or in a rotation with
grasses and legumes, and includes row crops, small grain crops, hay crops, nursery crops,
orchard crops and other similar specialty crops. Land used for facilities in support of cropland
farming operations which is adjacent to or an integral part of these operations is also included for
purposes of these land use categories.

Pastureland or Land Occasionally Cut for Hay—land used primarily for the long-term production
of adapted, domesticated forage plants to be grazed by livestock or occasionally cut and cured
for livestock feed. Land used for facilities in support of pastureland or land occasionally cut for
hay which is adjacent to or an integral part of these operations is also included.

Grazing land-includes both grasslands and forest lands where the indigenous vegetation is
actively managed for grazing, browsing or occasional hay production. Land used for facilities in
support of ranching operations which is adjacent to or an integral part of these operations is also
included.

Forestry—land used or managed for the long-term production of wood, wood fiber or wood
derived products. Land used for facilities in support of forest harvest and management
operations which is adjacent to or an integral part of these operations is also included.

Residential-includes single- and multiple-family housing, mobile home parks and other
residential lodgings. Land used for facilities in support of residential operations which is
adjacent to or an integral part of these operations is also included. Support facilities include, but
are not limited to, vehicle parking and open space that directly relate to the residential use.

Industrial/Commercial—land used for:

1) extraction or transformation of materials for fabrication of products, wholesaling of
products or for long-term storage of products. This includes all heavy and light
manufacturing facilities such as lumber and wood processing, chemical manufacturing,
petroleum refining and fabricated metal products manufacture. Land used for facilities in
support of these operations which is adjacent to or an integral part of that operation is
also included. Support facilities include, but are not limited to, all rail, road and other
transportation facilities.

2 retail or trade of goods or services, including hotels, motels, stores, restaurants and other
commercial establishments. Land used for facilities in support of commercial operations
which is adjacent to or an integral part of these operations is also included. Support
facilities include, but are not limited to, parking, storage or shipping facilities.

Recreation—land used for public or private leisure-time use, including developed recreation
facilities such as parks, camps and amusement areas, as well as areas for less intensive uses such
as hiking, canoeing and other undeveloped recreational uses.

Fish and Wildlife Habitat-land dedicated wholly or partially to the production, protection or
management of species of fish or wildlife.

Developed Water Resources—land used for storing water for beneficial uses such as stock ponds,
irrigation, fire protection, flood control and water supply.
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() Undeveloped Land or No Current Use or Land Management—land that is undeveloped or, if
previously developed, land that has been allowed to return naturally to an undeveloped state or
has been allowed to return to forest through natural succession.

Liabilities—obligations to transfer assets or provide services to other entities in the future as a result of
past transactions.

MSHA-the federal Mine Safety and Health Administration.

Modification—any change to a permit or reclamation plan that significantly changes, or has the
reasonable potential significantly to change, the effect of the mining operation on either those persons
impacted by the permitted operations or on the environment.

Moist Bulk Density—the weight of soil (oven dry) per unit volume. Volume is measured when the soil is
at field moisture capacity (one third bar moisture tension). Weight is determined after drying the soil at
105° C.

Monitoring—as used in Rule 27, the collection of environmental data by either continuous or periodic
sampling methods.

Mulch—vegetation residues or other suitable materials that aid in soil stabilization and soil moisture
conservation, thus providing micro-climatic conditions suitable for germination and growth.

Natural Hazard Lands—geographic areas in which natural conditions exist which pose or, as a result of
surface coal mining operations, may pose a threat to the health, safety or welfare of people, property or
the environment, including areas subject to landslides, cave-ins, large or encroaching sand dunes, severe
wind or soil erosion, frequent flooding, avalanches and areas of unstable geology.

Net Worth—total assets minus total liabilities; equivalent to owner's equity.

Net Profit-the bottom line of the income statement after taxes, including taxes based on income,
adjustments, all extraordinary income and expense, but before preferred and common stock dividends.

Noxious Plants—species that have been included on official Mississippi state lists of noxious plants.

Occupied Dwelling—any building that is currently being used on a regular or temporary basis for human
habitation.

Office of Geology-the Office of Geology and Energy Resources of the Department, as created by Miss.
Code Ann. § 49-2-7(a).

Operator—any person, partnership or corporation engaged in coal mining who removes or intends to
remove more than 250 tons of coal from the earth by surface coal mining methods within 12 consecutive
calendar months in any one location.

OSM or OSMRE-the federal Office of Surface Mining Reclamation and Enforcement, which was
established to administer the Surface Mining Control and Reclamation Act of 1977 (pub. L. 95-87).

Other Treatment Facilities—any chemical treatments, such as flocculation or neutralization, or

mechanical structures, such as clarifiers or precipitators, that have a point-source discharge and that are
utilized to prevent additional contributions of dissolved or suspended solids to streamflow or runoff
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outside the permit area, or to comply with all applicable state and federal water-quality laws and
regulations.

Outslope-the face of the spoil or embankment sloping downward from the highest elevation to the toe.

Overburden—-material of any nature, consolidated or unconsolidated, that overlies a coal deposit,
excluding topsoil.

Owned or Controlled and Owns or Controls—any one or a combination of the relationships specified in a
and b below.

(a)

1) being a permittee of a surface coal mining operation;

2 based on instrument of ownership or voting securities, owning of record in excess of 50
percent of an entity; or

3) having any other relationship which gives one person authority directly or indirectly to
determine the manner in which an applicant, an operator or other entity conducts surface
coal mining operations.

(b) The following relationships are presumed to constitute ownership or control unless a person can
demonstrate that the person subject to the presumption does not in fact have the authority
directly or indirectly to determine the manner in which the relevant surface coal mining
operation is conducted:

1) being an officer or director of an entity;
2 being the operator of a surface coal mining operation;

3) having the ability to commit the financial or real property assets or working resources of
an entity;

4) being a general partner in a partnership;

(5) based on the instruments of ownership or the voting securities of a corporate entity,
owning of record 10 through 50 percent of the entity; or

(6) owning or controlling coal to be mined by another person under a lease, sublease or other
contract and having the right to receive such coal after mining or having authority to
determine the manner in which that person or another person conducts a surface coal
mining operation.

Ownership or Control Link—any relationship included in the definition of "owned or controlled” or
"owns or controls” or in the violations review provisions of § 3112(b). It includes any relationship
presumed to constitute ownership or control under the definition of "owned or controlled" or "owns or
controls,” unless such presumption has been successfully rebutted under the provisions of 88 3135 and
3137 or under the provisions of rule 33.

Parent Corporation—a corporation which owns or controls the applicant.
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Perennial Stream-—a stream or part of a stream that flows continuously during all of the calendar year as
a result of ground-water discharge or surface runoff. The term does not include intermittent stream or
ephemeral stream.

Performance Bond-a surety bond, collateral bond, letter or letters of credit, or self-bond, or a
combination thereof, by which a permittee assures faithful performance of all the requirements of the
act, these regulations, this program and the requirements of the permit and reclamation plan.

Permanent Diversion—a diversion remaining after surface coal mining and reclamation operations are
completed which has been approved for retention by the Permit Board.

Permanent Impoundment-an impoundment which is approved by the Permit Board and, if required, by
other state and federal agencies, for retention as part of the postmining land use.

Permit—a permit to conduct surface coal mining and reclamation operations issued by the Permit Board.
The term does not include exploration permits.

Permit Area-the area of land, indicated on the approved map submitted by the operator with his or her
application, required to be covered by the operator's performance bond under these regulations and
which shall include the area of land upon which the operator proposes to conduct surface coal mining
and reclamation operations under the permit, including all disturbed areas; provided, that areas
adequately bonded under another valid permit may be excluded from the permit area.

Permit Board-the Mississippi Environmental Quality Permit Board created by Miss. Code Ann. § 49-
17-28.

Permittee—a person holding a permit or persons required to have a permit to conduct surface coal mining
and reclamation operations.

Person—an individual, partnership, association, society, joint venture, joint stock company, firm,
company, corporation, cooperative or other business organization and any agency, unit, or
instrumentality of federal, state or local government including any publicly owned utility or publicly
owned corporation of federal state or local government.

Precipitation Event-a quantity of water resulting from drizzle, rain, snow, sleet or hail in a limited
period of time. It may be expressed in terms of recurrence interval. As used in these regulations,
precipitation event also includes that quantity of water emanating from snow cover as snow-melt in a
limited period of time.

Previously mined area—land affected by surface coal mining operations prior to August 3, 1977, that has
not been reclaimed to the standards of these regulations.

Prime Farmland—farmland as defined by the United States Secretary of Agriculture on the basis of
factors such as moisture availability, temperature regime, chemical balance, permeability, surface layer
composition, susceptibility to flooding and erosion characteristics, and which historically have been
used for intensive agricultural purposes, and as published in the federal register.

Principal Shareholder—any person who is the record or beneficial owner of 10 percent or more of any
class of voting stock.

Probable Cumulative Impacts—as used in Rule 25, the expected total qualitative and quantitative, direct
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and indirect effects of mining and reclamation activities on the hydrologic regime.

Probable Hydrologic Consequence—as used in Rule 25, the projected result of proposed surface coal
mining and reclamation operations which may reasonably be expected to change the quantity or quality
of the surface water and ground water, the surface- or ground-water flow, timing and pattern, the stream
channel conditions, and the aquatic habitat on the permit area and other affected areas.

Prohibited Financial Interest—any direct or indirect financial interest in any coal mining operation.

Property to be Mined-both the surface and subsurface areas underneath lands which are within the
permit area.

Public Building—any structure that is owned by a public agency or used principally for public business,
meetings or other group gatherings.

Public Hearing, informal hearing, or public meeting—a public forum organized by the Commission,
Department or Permit Board for the purpose of providing information to the public regarding a surface
coal mining and reclamation operation or regulations proposed by the Commission and at which
members of the public are allowed to make comments or ask questions or both of the Commission,
Department or Permit Board.

Public Office—a facility under the direction and control of a governmental entity which is open to public
access on a regular basis during reasonable business hours.

Public Park—an area dedicated or designated by a federal, state or local agency for primarily public
recreational use, whether or not such use is limited to certain times or days, including any land leased,
reserved or held open to the public because of that use. The term also includes any publicly-owned park
as defined in 30 CFR § 761.5.

Public Road-a road:

@ which has been designated as a public road pursuant to the laws of the jurisdiction in which it is
located;

(b) which is maintained with public funds in a manner similar to other public roads of the same
classification within the jurisdiction;

(© for which there is substantial (more than incidental) public use; and

(d) which meets road construction standards for other public roads of the same classification in the
local jurisdiction.

Quick Assets—cash and current assets that can be quickly turned into cash.

Rangeland-land on which the natural potential (climax) plant cover is principally native grasses, forbs
and shrubs valuable for forage. This land includes natural grasslands and savannahs, such as prairies,
and juniper savannahs, such as brushlands. Except for brush control, management is primarily achieved
by regulating the intensity of grazing and season of use.

Recharge Capacity—the ability of the soils and underlying materials to allow precipitation and runoff to
infiltrate and reach the zone of saturation.
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Reclamation-those actions taken to restore mined land as required by these regulations to a post-mining
land use approved by the Permit Board.

Recurrence Interval-the interval of time in which a precipitation event is expected to occur once, on the
average. For example, a 10-year, 24-hour precipitation event would be that 24-hour precipitation event
expected to occur on the average once in 10 years.

Reference Area—a land unit maintained under appropriate management for the purpose of measuring
vegetation ground cover, productivity and plant species diversity that are produced naturally by
approved crop production methods. Reference areas must be representative of geology, soil, slope and
vegetation in the permit area.

Refuse Pile-a surface deposit of coal mine waste that does not impound water, slurry or other liquid or
semiliquid material.

Regional Director—a regional director of the federal office or a regional director's representative.

Registered Professional Engineer—shall mean a person who has met the qualifications as required under
§ 73-13-23(1) and who has been issued a certificate of registration by the Mississippi State Board of
Registration for Professional Engineers and Land Surveyors.

Registered Professional Geologist-means a geologist who has met the academic and experience
qualifications established by the Mississippi Board of Professional Geologists and has been issued a
certificate of registration as a registered professional geologist by the Mississippi Board of Professional
Geologists pursuant to 8 73-63 et sec.

Regulatory Authority—the Department or agency in each State which has primary responsibility at the
State level for administering the initial regulatory program under Section 502 of SMCRA, or the State
agency responsible for administering the State regulatory program, or the Secretary when the Secretary
is directly administering the requirements of SMCRA, or the Secretary when administering a Federal
program or Federal lands program or when enforcing a State program pursuant to section 521(b) of
SMCRA.

Regulatory Program—any State or Federal program or, in a State with no approved State or Federal
program and coal exploration and surface coal mining and reclamation operations are on Federal lands,
the requirements of Subchapters A, F, G, J, K, L, M, and P of 30 CFR Chapter VII.

Renewable Resource Lands—aquifers and areas for the recharge of aquifers and other underground
waters; areas for agricultural or silvicultural production of food and fiber; and grazing lands.

Replacement of Water Supply—with respect to protected water supplies contaminated, diminished, or
interrupted by coal mining operations, provision of water supply on both a temporary and permanent
basis equivalent to premining quantity and quality. Replacement includes provision of an equivalent
water delivery system and payment of operation and maintenance costs in excess of customary and
reasonable delivery costs for premining water supplies.

@ upon agreement by the permittee and the water supply owner, the obligation to pay such
operation and maintenance costs may be satisfied by a one-time payment in an amount which
covers the present worth of the increased annual operation and maintenance costs for a period
agreed to by the permittee and the water supply owner.
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(b) if the affected water supply was not needed for the land use in existence at the time of loss,
contamination, or diminution, and if the supply is not needed to achieve the postmining land use,
replacement requirements may be satisfied by demonstrating that a suitable alternative water
source is available and could feasibly be developed. If the latter approach is selected, written
concurrence must be obtained from the water supply owner.

Retained Earnings—stockholder's equity that has arisen from retained assets from earnings in the
business. This shall include only earnings from normal operations and not gains from such transactions
as the sale of plant assets or investments.

Return on Investment-the relation of net profit for the last yearly period to ending net worth.

Revision—any change to the permit or reclamation plan that does not significantly change the effect of
the mining operation on either those persons impacted by the permitted operations or on the
environment, including, but not limited to, incidental boundary changes to the permit area or a departure
from or change within the permit area, incidental changes in the mining method or incidental changes in
the reclamation plan.

Road-a surface right-of-way for purposes of travel by land vehicles used in surface coal mining and
reclamation operations, coal exploration, or development operations. A road consists of the entire area
within the right-of-way, including the roadbed, shoulders, parking and side areas, approaches, structures,
ditches and surface. The term includes access and haulroads constructed, used, reconstructed, improved
or maintained for use in surface coal mining and reclamation operations, coal exploration, or
development operations, including use by coal hauling vehicles to and from transfer, processing or
storage areas. The term does not include ramps and routes of travel within the immediate mining area or
within spoil or coal mine waste disposal areas.

Safety Factor—the ratio of the available shear strength to the developed shear stress, or the ratio of the
sum of the resisting forces to the sum of the loading or driving forces, as determined by accepted
engineering practices.

Secretary of Interior—the secretary of the United States Department of the Interior.

Sedimentation Pond—an impoundment used to remove solids from water in order to meet water quality
standards or effluent limitations before the water leaves the permit area.

Self-Bond-an indemnity agreement in a sum certain payable to the Commission, with or without
separate surety, and executed by the applicant or by the applicant and any corporate guarantor.

Significant Forest Cover—an existing plant community consisting predominantly of trees and other
woody vegetation.

Significant, Imminent Environmental Harm to Land, Air or Water Resources—

@ an environmental harm is an adverse impact on land, air or water resources which include plant
and animal life;

(b) an environment harm is imminent, if a condition, practice or violation exists which is causing

harm or may reasonably be expected to cause harm before the end of the reasonable abatement
time that would be set under Miss. Code Ann. § 53-9-69(1)(c)(i); or
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(© an environmental harm is significant if it is a harm which is appreciable and not immediately
repairable.

Significant Recreational, Timber, Economic or Other Values Incompatible with Surface Coal Mining
Operations—those values to be evaluated for their significance which could be damaged and are not
capable of existing together with surface coal mining operations because of the undesirable effects
mining would have on those values, either on the area included in the permit application or on other
affected areas. Those values to be evaluated for their importance include:

@) recreation, including hiking, boating, camping, skiing or other related outdoor activities;
(b) timber management and silviculture;

(© agriculture, aquaculture or production of other natural, processed or manufactured products
which enter commerce; and

(d) scenic, historic, archaeologic, esthetic, fish, wildlife, plants or cultural interests.
Siltation Structure—a sedimentation pond, a series of sedimentation ponds or other treatment facility.

Slope-the average inclination of a surface, measured from the horizontal, generally expressed as the
ratio of a unit of vertical distance to a given number of units of horizontal distance (e.g., 1v:5h). It may
also be expressed as a percent or in degrees.

SMCRA-the federal Surface Mining Control and Reclamation Act of 1977 (Pub. L. 95-87), as amended.

Soil Horizons—contrasting layers of soil parallel or nearly parallel to the land surface. Soil horizons are
differentiated on the basis of field characteristics and laboratory data. The four major soil horizons are:

@ A Horizon-the uppermost mineral layer, often called the surface soil. It is the part of the soil in
which organic matter is most abundant and leaching of soluble or suspended particles is typically
the greatest.

(b) E Horizon - the layer commonly near the surface below an A horizon and above a B horizon.
An E horizon is most commonly differentiated from an overlying A horizon by a lighter color
and generally has measurably less organic matter than the A horizon. An E horizon is most
commonly differentiated from an underlying B horizon in the same sequum by color of higher
value or lower chrome, by coarser texture, or by a combination of these properties.

(© B Horizon—the layer that typically is immediately beneath the E horizon and often called the
subsoil. This middle layer commonly contains more clay, iron or aluminum than the A or C
horizon.

(d) C Horizon-the deepest layer of the soil profile. It consists of loose material or weathered rock
that is relatively unaffected by biologic activity.

Soil Survey-a field and other investigation, resulting in a map showing the different kinds of soils and an

accompanying report that describes, classifies and interprets such soils for use. Soil surveys must meet
the standards of the National Cooperative Soil Survey as incorporated by reference in § 2907 (a) (1).
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Spoil-overburden that has been removed during surface coal mining operations.

Stabilize—to control movement of soil, spoil piles or areas of disturbed earth by modifying the geometry
of the mass or by otherwise modifying physical or chemical properties, such as by providing a protective
surface coating.

State Geologist-the head of the Office of Geology and Energy Resources of the Department.
State Regulatory Authority—the Mississippi Department of Environmental Quality.

State Violation Notice—a violation notice issued by the Department, the Commission, the state regulatory
authority of another state, or by another agency or instrumentality of State government.

Steep Slope-any slope of more than 20 degrees or such lesser slope as may be designated by the
Department after consideration of soil, climate and other characteristics of a region.

Substantial Legal and Financial Commitments—significant investments that have been made on the basis
of a long-term coal contract in power plants, railroads, coal-handling, preparation, extraction or storage
facilities and other capital intensive activities. Costs of acquiring the coal in place or the right to mine it
alone without other significant investments, as described above, are not sufficient to constitute
substantial legal and financial commitments.

Substantially Disturb—for purposes of coal exploration, to significantly impact land or water resources
by blasting; by removal of vegetation, topsoil or overburden; by construction of roads or other access
routes; by placement of excavated earth or waste material on the natural land surface or by other such
activities; or to remove more than 250 tons of coal.

Successor in Interest-any person who succeeds to rights granted under a permit by transfer, assignment
or sale of those rights.

Surety Bond-an indemnity agreement in a sum certain payable to the Commission executed by the
permittee which is supported by the performance guarantee of a corporation licensed to do business as a
surety in this state.

Surface Coal Mining Operations—shall have the same definition provided in Miss. Code Ann. § 53-9-
7(2).

Surface Coal Mining and Reclamation Operations—surface coal mining operations and all activities
necessary or incidental to the reclamation of such operations. This term includes the term surface coal
mining operations.

Surface Mining Activities—those surface coal mining and reclamation operations incident to the
extraction of coal from the earth by removing the materials over a coal seam before recovering the coal,
by auger coal mining or by recovery of coal from a deposit that is not in its original geologic location.

Suspended Solids or Nonfilterable Residue, Expressed as Milligrams per Liter—organic or inorganic
materials carried or held in suspension in water which are retained by a standard glass fiber filter in the
procedure outlined by the Environmental Protection Agency's regulations for waste water analyses (40
CFR 136).

Tangible Net Worth—net worth minus intangibles such as goodwill and rights to patents or royalties.
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Temporary Diversion-a diversion of a stream or overland flow which is used during coal exploration or
surface mining and reclamation operations and not approved by the Department to remain after
reclamation as part of the approved post-mining land use.

Temporary Impoundment—an impoundment used during surface coal mining and reclamation operations,
but not approved by the Department to remain as part of the approved postmining land use.

Ton-2,000 pounds avoirdupois (0.90718 metric ton).
Topsoil-the A and E soil horizon layers of the four master soil horizons.

Toxic-Forming Materials—earth minerals or wastes which, if acted upon by air, water, weathering or
micro-biological processes, are likely to produce chemical or physical conditions in soils or water that
are detrimental to biota or uses of water.

Toxic Mine Drainage—water that is discharged from active or abandoned mines or other areas affected
by coal exploration or development operations or surface coal mining and reclamation operations, which
contains a substance that through chemical action or physical effects is likely to kill, injure or impair
biota commonly present in the area that might be exposed to it.

Transfer, Assignment or Sale of Rights—a change in ownership or other effective control over the right to
conduct surface coal mining operations under a permit issued by the Permit Board.

Unanticipated event or condition—an event or condition related to prior mining activity which arises
from a surface coal mining and reclamation operation on lands eligible for remining and was not
contemplated by the applicable permit.

Unwarranted Failure to Comply-the failure of a permittee to prevent or abate the occurrence of any
violation of his permit or any requirement of these regulations due to indifference, lack of diligence or
lack of reasonable care.

Valid Rights—as used in 8 53-9-71(4) of the Act means Valid Existing Rights.

Valid Existing Rights—means a set of circumstances under which a person may, subject to Permit Board
approval, conduct surface coal mining operations on lands where 30 U.S.C. 1272(e), 30 CFR § 761.11,
Miss. Code Ann. 8 53-9-71, or § 1105 of these regulations would otherwise prohibit such operations.
Possession of valid existing rights only confers an exception from the prohibitions of 30 CFR § 761.11,
30 U.S.C. 1272(e), Miss. Code Ann. § 53-9-71, and 8§ 1105 of these regulations. A person seeking to
exercise valid existing rights must comply with all other pertinent requirements of the SMCRA, the Act,
federal regulations promulgated under SMCRA, and these regulations.

@ Property rights demonstration. Except as provided in paragraph (c) of this definition, a person
claiming valid existing rights must demonstrate that a legally binding conveyance, lease, deed,
contract, or other document vests that person, or a predecessor in interest, with the right to
conduct the type of surface coal mining operations intended. This right must exist at the time
that the land came under the protection of 30 CFR 8§ 761.11, 30 U.S.C. § 1272(e), Miss. Code
Ann. 8 53-9-71, or 8 1105 of these regulations. Applicable Mississippi law will govern
interpretation of documents relied upon to establish property rights, unless Federal law provides
otherwise. If no applicable Mississippi law exists, custom and generally accepted usage at the
time and place that the documents came into existence will govern their interpretation.
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(b)

(©)

Except as provided in paragraph (c) of this definition, a person claiming valid existing rights also
must demonstrate compliance with one of the following standards:

1)

()

Good faith/all permits standard. All permits and other authorizations required to conduct
surface coal mining operations had been obtained, or a good faith effort to obtain all
necessary permits and authorizations had been made, before the land came under the
protection of 30 CFR § 761.11, 30 U.S.C. 1272(e), Miss. Code Ann. § 53-9-71, or § 1105
of these regulations. At a minimum, an application must have been submitted for any
permit required under the Act and these regulations.

Needed for and adjacent standard. The land is needed for and immediately adjacent to a
surface coal mining operation for which all permits and other authorizations required to
conduct surface coal mining operations had been obtained, or a good faith attempt to
obtain all permits and authorizations had been made, before the land came under the
protection of 30 CFR § 761.11, 30 U.S.C. 1272(e), Miss. Code Ann. § 53-9-71, or § 1105
of these regulations. To meet this standard, a person must demonstrate that prohibiting
expansion of the operation onto that land would unfairly impact the viability of the
operation as originally planned before the land came under the protection of 30 CFR §
761.11, 30 U.S.C. 1272(e), Miss. Code Ann. § 53-9-71, or § 1105 of these regulations.
Except for operations in existence before August 3, 1977, or for which a good faith effort
to obtain all necessary permits had been made before August 3, 1977, this standard does
not apply to lands already under the protection of 30 CFR § 761.11, 30 U.S.C. 1272(e),
Miss. Code Ann. § 53-9-71, or § 1105 of these regulations when the regulatory authority
approved the permit for the original operation or when the good faith effort to obtain all
necessary permits for the original operation was made. In evaluating whether a person
meets this standard, the Permit Board may consider factors such as:

Q) The extent to which coal supply contracts or other legal and business
commitments that predate the time that the land came under the protection of 30
CFR § 761.11, 30 U.S.C. 1272(e), Miss. Code Ann. § 53-9-71, or § 1105 depend
upon use of that land for surface coal mining operations;

(i)  The extent to which plans used to obtain financing for the operation before the
land came under the protection of 30 CFR § 761.11, 30 U.S.C. 1272(e), Miss.
Code Ann. § 53-9-71, or § 1105 of these regulations rely upon use of that land for
surface coal mining operations;

(ili)  The extent to which investments in the operation before the land came under the
protection of 30 CFR § 761.11, 30 U.S.C. 1272(e), Miss. Code Ann. § 53-9-71, or
8§ 1105 rely upon use of that land for surface coal mining operations; and

(iv)  Whether the land lies within the area identified on the life-of-mine map submitted
pursuant to 8§ 1907(f) before the land came under the protection of 30 CFR 8
761.11, 30 U.S.C. 1272(e), Miss. Code Ann. § 53-9-71, or § 1105.

Roads. A person who claims valid existing rights to use or construct a road across the surface of
lands protected by 30 CFR § 761.11, 30 U.S.C. 1272(e), Miss. Code Ann. § 53-9-71, or § 1105
must demonstrate that one or more of the following circumstances exist if the road is included

within the definition of "surface coal mining operations™ in 8 105 of these regulations:
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1) The road existed when the land upon which it is located came under the protection of 30
CFR § 761.11, 30 U.S.C. 1272(e), Miss. Code Ann. § 53-9-71, or § 1105, and the person
has a legal right to use the road for surface coal mining operations.

(2) A properly recorded right of way or easement for a road in that location existed when the
land came under the protection of 30 CFR § 761.11, 30 U.S.C. 1272(e), Miss. Code Ann.
8 53-9-71, or § 1105, and, under the document creating the right of way or easement, and
under subsequent conveyances, the person has a legal right to use or construct a road
across the right of way or easement for surface coal mining operations.

3) A valid permit for use or construction of a road in that location for surface coal mining
operations existed when the land came under the protection of 30 CFR § 761.11, 30
U.S.C. 1272(e), Miss. Code Ann. § 53-9-71, or § 1105.

4) Valid existing rights exist under paragraphs (a) and (b) of this definition.
Valley Fill-a fill structure consisting of any material other than coal waste and organic material that is
placed in a valley where side slopes of the existing valley measured at the steepest point are greater than
20 degrees or the average slope of the profile of the valley from the toe of the fill to the top of the fill is
greater than 10 degrees.
Violation, Failure or Refusal—-
@ a violation of a condition of a permit issued pursuant to the act and these regulations; or

(b) a failure or refusal to comply with any order issued by the Commission.

Violation, when used in the context of the permit application information or permit eligibility
requirements of these regulations, means—

@ A failure to comply with an applicable provision of a Federal or State law or regulation
pertaining to air or water environmental protection, as evidenced by a written notification from a
governmental entity to the responsible person; or

(b) A noncompliance for which OSM has provided one or more of the following types of notice or a
State regulatory authority has provided equivalent notice under corresponding provisions of a
State regulatory program:

1 A notice of violation under these regulations.
2 A cessation order under these regulations.
3 A final order, bill, or demand letter pertaining to a delinquent civil penalty assessed under

these regulations.

4 A Dbill or demand letter pertaining to a delinquent reclamation fees owed under these
regulations.
5 A notice of bond forfeiture under these regulations when:

() One or more violations upon which the forfeiture was based have not been abated
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or corrected.

(i) The amount forfeited and collected is insufficient for full reclamation under these
regulations, the regulatory authority orders reimbursement for additional
reclamation costs, and the person has

(iti)  The site is covered by an alternative bonding system approved under these
regulations, that system requires reimbursement of any reclamation costs incurred
by the system above those covered by any site-specific bond, and the person has
not complied with the reimbursement requirement and paid any associated
penalties.

Violation Notice—any written notification from a governmental entity, whether by letter, memorandum,
judicial or administrative pleading, or other written communication, of a violation of the Act; any
Federal rule or regulation promulgated pursuant thereto; a State program; or any Federal or State law,
rule, or regulation pertaining to air or water environmental protection in connection with a surface coal
mining operation. It includes, but is not limited to, a notice of violation; an imminent harm cessation
order; a failure-to-abate cessation order; a final order, bill, or demand letter pertaining to a delinquent
civil penalty; a bill or demand letter pertaining to delinquent abandoned mine reclamation fees; and a
notice of bond forfeiture, where one or more violations upon which the forfeiture was based have not
been corrected.

Water Table—the upper surface of a zone of saturation, where the body of ground water is not confined
by an overlying impermeable zone.

Willfully—that a person acted: (1) either intentionally, voluntarily or consciously; and (2) with intentional
disregard or plain indifference to legal requirements in authorizing, ordering or carrying out a corporate
permittee’s action or omission that constituted a violation, failure, refusal, or failure to abate or correct.

Willful Violation—-an act or omission which violates the act, state or federal laws or regulations or
individual permit conditions, committed by a person who intends the result which actually occurs.

Working Capital-the excess of the operator’s current assets over its current liabilities.
§ 107. Applicability

@ These regulations apply to all coal exploration and surface coal mining and reclamation
operations, except:

1) the extraction of coal by a landowner for his or her own noncommercial use from land
owned or leased by the landowner. Noncommercial use does not include the extraction
of coal by one unit of an integrated company or other business or nonprofit entity which
uses the coal in its own manufacturing or power plants;

(2)  the extraction of coal as an incidental part of federal, state or local government-financed
highway or other construction in accordance with Rule 7 of these regulations;

3 the extraction of coal not in connection with a surface coal mine and incidental to the

extraction of other minerals where coal does not exceed 16 2/3 percent of the total
tonnage of coal and other minerals removed for purposes of commercial use or sale;
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(b)

(©)

(d)

§ 100.

(@)

(b)

(©)

(d)

4) the extraction of coal on Indian lands in accordance with 25 CFR 177, Subpart B;
5) coal exploration on federal lands outside a permit area;

The Permit Board may, on its own initiative and shall, within a reasonable time of a request from
any person who intends to conduct surface coal mining operations, make a written determination
whether the operation is exempt under this Section. The Permit Board shall give reasonable
notice of the request to interested persons. Prior to the time a determination is made, any person
may submit, and the Permit Board shall consider, any written information relevant to the
determination. A person requesting that an operation be declared exempt shall have the burden
of establishing the exemption. If a written determination that an operation is exempt is reversed
through subsequent administrative or judicial action, any person who, in good faith, has made a
complete and accurate request for an exemption and relied upon the determination, shall not be
cited for violations which occurred prior to the date of the reversal.

The Permit Board may terminate its jurisdiction under the regulatory program over the reclaimed
site of a completed surface coal mining and reclamation operation, or increment thereof, when it
determines in writing that under the permanent program all requirements imposed under the
applicable regulatory program have been successfully completed or, where a performance bond
was required, the Permit Board has made a final decision in accordance with Subchapter 2.4 to
release the performance bond fully;

Following a termination under 8 107 (c), the Permit Board may reassert jurisdiction under the
regulatory program over a site if it is demonstrated that the bond release or written determination
referred to in § 107 (c) was based upon fraud, collusion or misrepresentation of a material fact.

Petitions to Initiate Rulemaking

Any person may petition the Commission to initiate a proceeding for the issuance, amendment or
repeal of any regulation under the act. The petition shall be submitted to the State Geologist.

The petition shall be a concise statement of facts, technical justification and the law which
require issuance, amendment or repeal of a regulation under the act and shall indicate whether
the petitioner desires a public hearing.

Upon receipt of the petition, the Commission shall determine if the petition sets forth facts,
technical justification or law which may provide a reasonable basis for issuance, amendment or
repeal of a regulation. Facts, technical justification or law previously considered in a petition or
rulemaking on the same issue shall not provide a reasonable basis. If the Commission
determines that the petition has a reasonable basis, a notice shall be published seeking comments
from the public on the proposed change. The Commission may hold a public hearing, may
conduct an investigation or take other action to determine whether the petition should be granted.

Within 90 days from receipt of the petition, the Commission shall issue a written decision either
granting or denying the petition.

1. If the petition is granted, the Commission shall initiate a rulemaking proceeding in
accordance with Mississippi law.

2. If the petition is denied, the Commission shall notify the petitioner in writing, setting
forth the reasons for denial.
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(€)

§ 111.

(@)

(b)

(©)

(d)

(€)

(f)

The petitioners may request a formal hearing on the Commission’s denial of the petition pursuant
to 8 53-9-77.

Notice of Citizen Suits

A person who intends to initiate a civil action on his or her own behalf under § 53-9-67 shall
give notice of intent to do so, in accordance with this Section.

Notice shall be given by certified mail to the Executive Director, chief legal counsel of the
Department, and the Attorney General in all cases. A copy of the notice shall also be sent by
first class mail to the regional director of the federal Office of Surface Mining if the complaint
involves or relates to surface coal mining and reclamation operations in a specific region of the
federal office.

Notice shall be given by certified mail to the alleged violator, if the complaint alleges a violation
of the act or any regulation, order, or permit issued under the act.

Service of notice under this Section is complete upon receipt by the Executive Director, chief
legal counsel, and the Attorney General. Service is complete on the alleged violator by mailing
to the most recent address of the person being notified, as reflected in the records of the
Department.

A person giving notice regarding an alleged violation shall state, to the extent known:

1. sufficient information to identify the provision of the act, regulation, order or permit
allegedly violated;

2. the act or omission alleged to constitute a violation;

3. the name, address and telephone numbers of the person or persons responsible for the
alleged violation;

4. the date, time and location of the alleged violation;

5. the name, address and telephone number of the person giving notice; and

6. the name, address and telephone number of legal counsel, if any, of the person giving
notice.

A person giving notice of an alleged failure by the state, a state instrumentality, or a state agency
to perform a mandatory act or duty under the act shall state, to the extent known:

1. the provision of the act containing the mandatory act or duty allegedly not performed;

2. sufficient information to identify the omission alleged to constitute the failure to perform
a mandatory act or duty under the act;

3. the name, address and telephone number of the person giving notice; and

4. the name, address and telephone number of legal counsel, if any, of the person giving
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notice.
§ 113. Availability of Records

Records required by the act to be made available to the public by the Department, the Commission, or
the Permit Board shall be retained at the Department.

§ 115. Computation of Time

@ Except as otherwise provided, computation of time under these regulations is based on calendar
days.

(b) In computing any period of prescribed time, the day on which the designated period of time
begins is not included. The last day of the period is included unless it is a Saturday, Sunday or
legal holiday on which the Department is not open for business, in which event the period runs
until the end of the next day which is not a Saturday, Sunday or legal holiday.

(© Intermediate Saturdays, Sundays and legal holidays are excluded from the computation when the
period of prescribed time is seven days or less.

Source: Miss. Code Ann. 88 53-9-7, 53-9-9, 53-9-11, 53-9-12 and 53-9-1, et seq.

Rule 3. Permanent Regulatory Program

§ 301. Authority

The Department is authorized to administer the requirements of the permanent regulatory program.
§ 303. Applicability

@ No person shall open, develop, engage in, carry out or continue on lands within the state any new
or existing surface coal mining operations without a permit issued by the Permit Board.

(b) The requirements of these regulations shall be effective and shall apply to each surface coal
mining and reclamation operation which is required to obtain a permit under the act, on the
earliest date upon which these regulations require a permit to be obtained, except as is provided
in § 303 (c).

(© Exemptions to § 303 (b).

1) Each structure used in connection with or to facilitate a coal exploration, development
or surface coal mining and reclamation operation shall comply with the performance
standards and the design requirements of these regulations.

(A) A structure which existed on the date an application for a surface mining and
reclamation permit became complete and which meets the performance standards
of these regulations but does not meet the design requirements of these
regulations may be exempted from meeting those design requirements by the
Permit Board. The Permit Board may grant this exemption on non-Indian and
non-federal lands only as part of the permit application process after obtaining the
information required by § 2705 and after making the findings required in § 3117.
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(d)

(€)

()

(B)

(©)

(D)

A structure which existed on the date of application for a surface mining and
reclamation permit became complete and which meets the performance standards
of Subchapter B of 30 CFR Chapter VII, which are at least as stringent as the
comparable standard of Subchapter 2.5 of these regulations, may be exempted by
the Permit Board from meeting the design requirements of these regulations. The
Permit Board may grant this exemption on non-Indian and non-federal lands only
as part of the permit application process after obtaining the information required
by § 2705 and after making the findings required in § 3117.

A structure which existed on the date of application for a surface mining and
reclamation permit became complete and which meets a performance standard of
Subchapter B of 30 CFR Chapter VII which is less stringent than the comparable
performance standards of Subchapter 2.5 of these regulations, or which does not
meet a performance standard of Subchapter 2.5 for which there was no equivalent
performance standard in Subchapter B of 30 CFR Chapter VII shall be modified
or reconstructed to meet the design standard of these regulations pursuant to a
compliance plan approved by the Department on non-Indian and non-federal
lands only as part of the permit application as required in § 2705 and according to
the findings required by § 3117.

A structure which existed on the date an application for a surface mining and
reclamation permit became complete and which does not meet the performance
standards of Subchapter B of 30 CFR Chapter VII and which the applicant
proposes to use in connection with or to facilitate exploration, development or
surface coal mining and reclamation operations shall be modified or reconstructed
to meet the design standards of these regulations prior to issuance of the permit.

The exemptions provided in § 303 (c) (1) (A) and (B) shall not apply to:

(A)

(B)

the requirements for existing and new coal mine waste disposal facilities used
either temporarily or permanently as dams or embankments;

the requirements to restore the approximate original contour of the land.

The Act and these regulations shall not apply to:

1)

()

(A)

(B)

the extraction of coal by a landowner for that landowner’s own noncommercial
use from land owned or leased by the landowner; or

the extraction of coal as an incidental part of federal, state or local financed
highways or other construction.

Any person conducting coal exploration operations on non-federal and non-Indian lands
on or after the date on which the Mississippi state program is approved shall file either an
application for the necessary permit or a notice of intention to explore or develop and
obtain approval as required by the Act and Rule 21.

Coal exploration performance standards in these regulations shall apply to coal
exploration or development operations on non-federal and non-Indian lands which
substantially disturb the natural land surface.
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Source: Miss. Code Ann. 88 53-9-11, 53-9-45 and 53-9-1, et seq.

Rule 4.

§ 401. Scope

Exemption for Coal Extraction Incidental to the Extraction of Other
Minerals

This Rule implements the exemption concerning the extraction of coal not in connection with a surface
coal mine and incidental to the extraction of other minerals.

8§ 403. Definitions

As used in this Rule, the following terms have the meaning specified, except where otherwise indicated:

(a)

(b)

(©)

(d)

Cumulative Measurement Period-the period of time over which both cumulative production and
cumulative revenue are measured.

(1)

()

For purposes of determining the beginning of the cumulative measurement period,
subject to approval by the Department, the operator must select and consistently use one
of the following:

(A)

(B)

for mining areas where coal or other minerals were extracted prior to August 3,
1977, the date extraction of coal or other minerals commenced at that mining area
or August 3, 1977, or

for mining areas where extraction of coal or other minerals commenced on or
after August 3, 1977, the date extraction of coal or other minerals commenced at
that mining area, whichever is earlier.

For annual reporting purposes pursuant to 8 419, the end of the period for which
cumulative production and revenue is calculated is either:

(A)

(B)

for mining areas where coal or other minerals were extracted prior to April 1,
1990, March 31, 1990, and every March 31 thereafter, or

for mining areas where extraction of coal or other minerals commenced on or
after April 1, 1990, the last day of the calendar quarter during which coal
extraction commenced, and each anniversary of that day thereafter.

Cumulative Production—the total tonnage of coal or other minerals extracted from a mining area
during the cumulative measurement period. The inclusion of stockpiled coal and other mineral
tonnages in this total is governed by § 415.

Cumulative Revenue-the total revenue derived from the sale of coal or other minerals and the
fair market value of coal or other minerals transferred or used, but not sold, during the
cumulative measurement period.

Mining Area—an individual excavation site or pit from which coal, other minerals and
overburden are removed.
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(€)

§ 405.

(a)

(b)

(©)

(d)

(€)

(f)

Other Minerals—any commercially valuable substance mined for its mineral value, excluding
coal, topsoil, waste and fill material.

Application Requirements and Procedures
Incidental mining exemption and approval process.

1) Any person who plans to commence or continue coal extraction after the effective date of
these regulations in reliance on the incidental mining exemption shall file a complete
application for exemption with the Permit Board for each mining area.

2 Following incorporation of an exemption application approval process into the regulatory
program, a person may not commence coal extraction based upon the exemption until the
Permit Board approves such application except as provided in § 405 (e) (3).

Existing Operations. Any person who has commenced coal extraction at a mining area in
reliance upon the incidental mining exemption prior to the effective date of these regulations
may continue mining operations for 60 days after such effective date. Coal extraction may not
continue after such 60-day period unless that person files an administratively complete
application for exemption with the Permit Board. If an administratively complete application is
filed within 60 days, the person may continue extracting coal in reliance on the exemption
beyond the 60-day period until the Permit Board makes an administrative decision on such
application.

Additional Information. The Permit Board shall notify the applicant if the application for
exemption is incomplete and may at any time require submittal of additional information.

Public Comment Period. Following publication of the newspaper notice required by § 407 (b)
(7), the Permit Board shall provide a period of no less than 30 days during which time any
person having an interest which is or may be adversely affected by a decision on the application
may submit written comments or objections.

Exemption Determination

1) No later than 90 days after filing of an administratively complete application, the Permit
Board shall make a written determination whether, and under what conditions, the
persons claiming the exemption are exempt under this Rule, and shall notify the applicant
and persons submitting comments on the application of the determination and the basis
for the determination.

(2)  The determination of exemption shall be based upon information contained in the
application and any other information available to the Permit Board at that time.

3 If the Permit Board fails to provide an applicant with the determination as specified in §
405 (e) (1), an applicant who has not begun may commence coal extraction pending a
determination on the application unless the Permit Board issues an interim finding,
together with reasons therefore, that the applicant may not begin coal extraction.

Administrative Review

1) The applicant or any other interested party aggrieved by the Permit Board’s decision may
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request a formal hearing pursuant to 8§ 53-9-77 within 30 days of the notification of such
determination in accordance with procedures established under § 3301.

(2) A request for a formal hearing filed under § 3301 shall not suspend the effect of a
determination under § 405 (e).

§ 407. Contents of Application for Exemption

An application for exemption shall include at a minimum:

(@)
(b)
(©)

(d)

(€)

(f)
(9)

(h)

(i)

1)

(k)
(1
(m)

the name and address of the applicant;
a list of the minerals sought to be extracted,;

estimates of annual production of coal and the other minerals within each mining area over the
anticipated life of the mining operation;

estimated annual revenues to be derived from bonafide sales of coal and other minerals to be
extracted within the mining area;

where coal or other minerals are to be used rather than sold, estimated annual fair market values
at the time of projected use of the coal and other minerals to be extracted from the mining area;

the basis for all annual production, revenue, and fair market value estimates;

a description, including county, township if any, and boundaries of the land, of sufficient
certainty that the mining areas may be located and distinguished from other mining areas;

an estimate to the nearest acre of the number of acres that will compose the mining area over the
anticipated life of the mining operation;

evidence of publication, in a newspaper of general circulation in the county of the mining area,
of a public notice that an application for exemption has been filed with the Permit Board (The
public notice must identify the persons claiming the exemption and must contain a description of
the proposed operation and its locality that is sufficient for interested persons to identify the
operation);

representative stratigraphic cross-section(s) based on test borings or other information
identifying and showing the relative position, approximate thickness and density of the coal and
each other mineral to be extracted for commercial use or sale and the relative position and
thickness of any material, not classified as other minerals, that will also be extracted during the
conduct of mining activities;

a map of appropriate scale which clearly identifies the mining area;
a general description of mining and mineral processing activities for the mining area;
a summary of sales commitments and agreements for future delivery, if any, which the applicant

has received for other minerals to be extracted from the mining area, or a description of potential
markets for such minerals;
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(n)

(0)

(P)
§ 409.

(@)

(b)

(©)

§ 411.

(a)

if the other minerals are to be commercially used by the applicant, a description specifying the
use;

for operations having extracted coal or other minerals prior to filing an application for
exemption, in addition to the information required above, the following information must also be
submitted:

1) any relevant documents the operator has received from the Department or Permit Board
documenting its exemption from the requirements of the act;

2) the cumulative production of the coal and other minerals from the mining area; and
3) estimated tonnages of stockpiled coal and other minerals; and

any other information pertinent to the qualification of the operation as exempt.

Public Availability of Information

Except as provided in § 409 (b), all information submitted to the Department or Permit Board
under this Rule shall be made immediately available for public inspection and copying at the
Department until at least three years after expiration of the period during which the subject
mining area is active.

Information submitted to the Department under this Rule may be kept confidential, to the extent
allowed by 8§ 49-17-39 and any regulations promulgated thereunder, if the person submitting it
requests in writing, at the time of submission, that it be kept confidential and the information
concerns trade secrets or is privileged commercial or financial information of the persons
intending to conduct operations under this Rule.

Information requested to be held as confidential under § 409(b) shall not be made publicly
available until after notice and opportunity to be heard is afforded persons both seeking and
opposing disclosure of the information.

Requirements for Exemption
Activities are exempt from the requirements of the act if all of the following are satisfied:

1) The cumulative production of coal extracted from the mining area determined annually as
described in this Section does not exceed 16 /3 percent of the total cumulative
production of coal and other minerals removed during such period for purposes of bone
fide sale or reasonable commercial use.

2 Coal is produced from a geological stratum lying above or immediately below the
deepest stratum from which other minerals are extracted for purposes of bona fide sale or
reasonable commercial use.

3) The cumulative revenue derived from the coal extracted from the mining area determined
annually shall not exceed 50 percent of the total cumulative revenue derived from the
coal and other minerals removed for purposes of bona fide sale or reasonable commercial
use. If the coal extracted or the minerals removed are used by the operator or transferred
to a related entity for use instead of being sold in a bona fide sale, then the fair market
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(b)

value of the coal or other minerals shall be calculated at the time of use or transfer and
shall be considered rather than revenue.

Persons seeking or that have obtained an exemption from the requirements of the act shall
comply with the following:

1) Each other mineral upon which an exemption under this Rule is based must be a
commercially valuable mineral for which a market exists or which is mined in bona fide
anticipation that a market will exist for the mineral in the reasonable foreseeable future,
not to exceed 12 months from the end of the current period for which cumulative
production is calculated. A legally binding agreement for the future sale of other
minerals is sufficient to demonstrate the above standard.

2 If either coal or other minerals are transferred or sold by the operator to a related entity
for its use or sale, the transaction must be made for legitimate business purposes.

8 413. Conditions of Exemption and Right of Inspection and Entry

A person conducting activities covered by this Rule shall:

(@)

(b)

(©)

(d)

(€)

()

maintain on-site or at other locations available to authorized representatives of the Department
and the secretary of interior information necessary to verify the exemption including, but not
limited to, commercial use and sales information, extraction tonnages, and a copy of the
exemption application and exemption approved by the Department;

notify the Department upon the completion of the mining operation or permanent cessation of all
coal extraction activities; and

conduct operations in accordance with the approved application or when authorized to extract
coal under § 405(b) or (e)(3) prior to submittal or approval of an exemption application, in
accordance with the standards of this Rule.

Authorized representatives of the Department and the secretary of interior shall have the right to
conduct inspections of operations claiming exemption under this Rule.

Each authorized representative of the Department and the secretary of interior conducting an
inspection under this Rule:

(1)  shall have a right of entry to, upon, and through any mining and reclamation operations
without advance notice or a search warrant, upon presentation of appropriate credentials;

2 may, at reasonable times and without delay have access to and copy any records relevant
to the exemptions; and

3) shall have a right to gather physical and photographic evidence to document conditions,
practices or violations at a site.

No search warrant shall be required with respect to any activity under 8 413(d) or (€) except that
a search warrant may be required for entry into a building.

8 415. Stockpiling of Minerals
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(@)

(b)

§417.

(@)

(b)

Coal. Coal extracted and stockpiled may be excluded from the calculation of cumulative
production until the time of its sale, transfer to a related entity or use:

1) up to an amount equaling a 12-month supply of the coal required for future sale, transfer
or use as calculated based upon the average annual sales, transfer and use from the
mining area over the two preceding years; or

2 for a mining area where coal has been extracted for a period of less than two years, up to
an amount that would represent a 12-month supply of the coal required for future sales,
transfer or use as calculated based on the average amount of coal sold, transferred or used
each month.

Other Minerals

1) The Department shall disallow all or part of an operator's tonnages of stockpiled other
minerals for purposes of meeting the requirements of this Rule if the operator fails to
maintain adequate and verifiable records of the mining area of origin, the disposition of
stockpiles or if the disposition of the stockpiles indicates the lack of commercial use or
market for the minerals.

2 The Department may only allow an operator to utilize tonnages of stockpiled other
minerals for purposes of meeting the requirements of this Rule if:

(A)  the stockpiling is necessary to meet market conditions or is consistent with
generally accepted industry practices; and

(B)  except as provided in § 415(b)(3), the stockpiled other minerals do not exceed a
12-month supply of the mineral required for future sales as approved by the
Department on the basis of the exemption application.

3) The Department may allow an operator to utilize tonnages of stockpiled other minerals
beyond the 12-month limit established in § 415(b)(2) if the operator can demonstrate to
the Department's satisfaction that the additional tonnage is required to meet future
business obligations of the operator, such as may be demonstrated by a legally binding
agreement for future delivery of the minerals.

4) The Department may periodically revise the other mineral stockpile tonnage limits in
accordance with the criteria established by § 415(b)(2) and (3) based on additional
information available to the Department.

Revocation and Enforcement

Regulatory Authority Responsibility. The Department shall conduct an annual compliance
review of the mining area, utilizing the annual report submitted pursuant to 8 419, an on-site
inspection and any other information available to the Department.

If the Department has reason to believe that a specific mining area was not exempt under the
provisions of this Rule at the end of the previous reporting period, is not exempt, or will be
unable to satisfy the exemption criteria at the end of the current reporting period, the Department
shall notify the operator that the exemption may be revoked and the reason(s) therefore. The
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(©)

(d)

§ 4109.

(@)

exemption will be revoked by the Permit Board unless the operator demonstrates to the
Department or Permit Board within 30 days that the mining area in question should continue to
be exempt.

1)

()

(3)

If the Permit Board finds that an operator has not demonstrated that activities conducted
in the mining area qualify for the exemption, the Permit Board shall revoke the
exemption and immediately notify the operator and intervenors. If a decision is made not
to revoke an exemption, the Department shall immediately notify the operator and
intervenors.

Any adversely affected person may request administrative review of a decision whether
to revoke an exemption within 30 days of the notification of such decision in accordance
with procedures established under § 3301.

A petition for administrative review shall not suspend the effect of a decision whether to
revoke an exemption.

Direct Enforcement

(1)

()

(3)

An operator mining in accordance with the terms of an approved exemption shall not be
cited for violations of the regulatory program which occurred prior to the revocation of
the exemption.

An operator who does not conduct activities in accordance with the terms of an approved
exemption and knows or should know such activities are not in accordance with the
approved exemption shall be subject to direct enforcement action for violations of the
regulatory program which occur during the period of such activities.

Upon revocation of an exemption or denial of an exemption application, an operator shall
stop conducting surface coal mining operations until a permit is obtained and shall
comply with the reclamation standards of the applicable regulatory program with regard
to conditions, areas and activities existing at the time of revocation or denial.

Reporting Requirements

General.

(1)

(2)

©)

Following approval by the Permit Board of an exemption for a mining area, the person
receiving the exemption shall, for each mining area, file a written report annually with the
Department containing the information specified in 8 419(b).

The report shall be filed no later than 30 days after the end of the 12-month period as
determined in accordance with the definition of cumulative measurement period in § 403.

The information in the report shall cover:

(A)  annual production of coal and other minerals and annual revenue derived from
coal and other minerals during the preceding 12-month period, and

(B)  the cumulative production of coal and other minerals and the cumulative revenue
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derived from coal and other minerals.

(b) For each period and mining area covered by the report, the report shall specify:

1)

()

©)
(4)

(5)

(6)

Source: Miss.

Rule 5.

the number of tons of extracted coal sold in bona fide sales and total revenue derived
from such sales;

the number of tons of coal extracted and used or transferred by the operator or related
entity and the estimated total fair market value of such coal;

the number of tons of coal stockpiled:;

the number of tons of other commercially valuable minerals extracted and sold in bona
fide sales and total revenue derived from such sales;

the number of tons of other commercially valuable minerals extracted and used or
transferred by the operator or related entity and the estimated total fair market value of
such minerals; and

The number of tons of other commercially valuable minerals removed and stockpiled by
the operator.

Code Ann. § 53-9-11 and 53-9-1, et seq.

Restriction of Financial Interests of Employees

§ 501. Authority

The Commission is authorized to establish, monitor, and enforce the regulations contained in this Rule.

§ 503. Responsibility

@ The Department shall:

(1)

)

(3)

(4)

(5)

provide advice, assistance and guidance to all state employees required to file statements
pursuant to § 507;

promptly review the statement of employment and financial interests and supplements, if
any, filed by each employee, to determine if the employee has correctly identified those
listed employment and financial interests which constitute a direct or indirect financial
interest in any surface coal mining operation or underground mining operation;

resolve prohibited financial interest situations by ordering or initiating remedial action or
by reporting the violations to the director who is responsible for initiating action to
impose the penalties of the federal act;

certify on each statement that review has been made, that prohibited financial interests, if
any, have been resolved and that no other prohibited interests have been identified from
the statement;

submit to the Director such statistics and information as he or she may request to enable
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(b)

(©)

§ 505.

(a)

(b)

§ 507.

(@)

preparation of the required annual report to Congress;

(6) submit to the Director the initial listing and the subsequent annual listings of positions as
required by 30 CFR 705.11(b), (c) and (d);

(A)  furnish a blank statement 45 days in advance of the filing date established by §
509(a) to each state employee required to file a statement; and

(B) inform annually each state employee required to file a statement with the
Commission of the name, address and telephone number of the person whom they
may contact for advice and counseling.

Department employees performing any duties or functions under the act shall:
Q) have no direct or indirect financial interest in coal mining operations;

(2)  file afully completed statement of employment and financial interest 120 days after these
regulations become effective or upon entrance to duty and annually thereafter on the
specified filing date; and

3) comply with directives issued by persons responsible for approving each statement and
comply with directives issued by those persons responsible for ordering remedial action.

Members of public bodies established in accordance with Mississippi laws or regulations to
represent multiple interests, who perform a function or duty under the Act, shall recuse
themselves from proceedings which may affect their direct or indirect financial interests.

Penalties

Criminal penalties are imposed by Miss. Code Ann. § 53-9-19. Section 53-9-19 prohibits each
employee of the Department who performs any function or duty under the act from having a
direct or indirect financial interest in any surface or underground coal mining operation. The act
provides that whoever knowingly violates the provisions of 8§ 53-9-19 shall, upon conviction, be
punished by a fine of not more than $2,500 or by imprisonment of not more than one year or
both.

Regulatory penalties are imposed by this Rule. The provisions in § 53-9-19 of the act make
compliance with the financial interest requirements a condition of employment for employees of
the Department who perform any functions or duties under the act. Accordingly, an employee
who fails to file the required statement will be considered in violation of the intended
employment provisions of § 53-9-19 and will be subject to removal from his or her position.

Who Shall File

Any employee who performs any function or duty under the act is required to file a statement of
employment and financial interests. Members of public bodies which may be established in
accordance with Mississippi laws or regulations to represent multiple interests, who perform a
function or duty under the Act, must file a statement of employment and financial interests. An
employee who occupies a position which has been determined by the Department not to involve
performance of any function or duty under the act or who is no longer employed by the
Department at the time a filing is due is not required to file a statement.
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(b)

(©)

(d)

§509.

(a)

(b)

(©)

§ 511.

The Department shall prepare a list of those positions within the Department that do not involve
performance of any functions or duties under the act. Only those employees who are employed
in a listed organizational unit or who occupy a listed position will be exempted from the filing
requirements of § 53-9-19 of the act.

The Department shall prepare and submit to the Director an initial listing of positions that do not
involve performance of any functions or duties under the act within 60 days of the effective date
of these regulations.

The Department shall annually review and update this listing. For monitoring and reporting
reasons, the listing must be submitted to the Director and must contain a written justification for
inclusion of the provisions listed. Proposed revisions or a certification that revision is not
required shall be submitted to the director by no later than September 30 of each year. The
Department may revise the listing by the addition or deletion of positions at any time it
determines such revisions are required to carry out the purpose of the law or the regulations of
this Rule. Additions to and deletions from the listing of positions are effective upon notification
to the incumbents of the positions added or deleted.

When to File

Employees and members of public bodies performing functions or duties under the act shall file
within 120 days of the effective date of these regulations; and annually on February 1 of each
year, or at such other date as may be agreed to by the director, provided that such alternative date
will allow sufficient time to obtain information needed by the director for his or her annual report
to Congress.

New employees and new members of public bodies representing multiple interests hired,
appointed or transferred to perform functions or duties under the act will be required to file at the
time of entrance to duty.

New employees and new members of public bodies representing multiple interests are not
required to file an annual statement on the subsequent annual filing date if this date occurs within
two months after their initial statement was filed. For example, an employee entering duty on
December 1, 1988, would file a statement on that date. Because December 1 is within two
months of February 1, the employee would not be required to file his or her next statement until
February 1, 1990.

Where to File

The Executive Director of the Department shall file his or her statement with the Director. All other
employees and members of public bodies representing multiple interests, as provided in § 507, shall file
their statement with the Executive Director.

§513.

(@)

What to Report

Each employee shall report all information required on the statement of employment and
financial interests of the employee, his or her spouse, minor children, or other relatives who are
full-time residents of the employee's home. The report shall be on forms as provided by the
Department. The statement consists of three major parts: (1) a listing of all financial interests,
including employment, security, real property, creditor and other financial interests held during
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(b)

(©)

the course of the preceding year; (2) a certification that none of the listed financial interests
represent a direct or indirect financial interest in any surface coal mining operation or
underground mining operation except as specifically identified and described by the employee as
part of the certificate; and (3) a certification by the reviewer that the form was reviewed, that
prohibited interests have been resolved, and that no other prohibited interests have been
identified from the statement.

Listing of All Financial Interests. The statement will set forth the following information
regarding any financial interest:

1)

)

(3)

(4)

Employment. Any continuing financial interests in business entities and nonprofit
organizations through a pension or retirement plan, shared income, salary or other income
arrangement as a result of prior or current employment. The employee, his or her spouse
or other resident relative is not required to report a retirement plan from which he or she
will receive a guaranteed income. A guaranteed income is one which is unlikely to be
changed as a result of actions taken by the Department.

Securities. Any financial interest in business entities and nonprofit organizations through
ownership of stock, stock options, bonds, securities or other arrangements including
trusts. An employee is not required to report holdings in widely diversified mutual funds,
investments clubs or regulated investment companies not specializing in surface or
underground coal mining operations.

Real Property. Ownership, lease, royalty or other interests or rights in land or minerals.
Employees are not required to report lands developed and occupied for a personal
residence.

Creditors. Debts owed to business entities and nonprofit organizations. Employees are
not required to report debts owed to financial institutions (banks, savings and loan
associations, credit unions and the like) which are chartered to provide commercial or
personal credit. Also excluded are charge accounts and similar short term debts for
current and ordinary household and living expenses.

Employee Certification and, if Applicable, a Listing of Exceptions

1)

(2)

3)

The statement will provide for a signed certification by the employee that, to the best of
his or her knowledge: none of the listed financial interests represent an interest in an
underground or surface coal mining operation except as specifically identified and
described as exceptions by the employee as part of the certificate; and the information
shown on the statement is true, correct and complete.

An employee is expected to: have complete knowledge of his or her personal
involvement in business enterprises such as a sole proprietorship or partnership, his or her
outside employment and the outside employment of the spouse and other covered
relatives; and be aware of the information contained in the annual financial statement or
other corporate or business reports routinely circulated to investors or routinely made
available to the public.

The exceptions shown in the employee certification of the form must provide enough
information for the Executive Director to determine the existence of a direct or indirect
financial interest. Accordingly, the exceptions should: list the financial interests; show
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§ 515.

(a)

(b)

(©)

§ 517.

(@)

the number of shares, estimated value or annual income of the financial interests; and
include any other information which the employee believes should be considered in
determining whether or not the interest represents a prohibited interest.

4 Employees are cautioned to give serious consideration to their direct and indirect
financial interests before signing the statement of certification. Signing the certification
without listing known prohibited financial interests may be cause for imposing the
penalties prescribed in § 505(a).

Gifts and Gratuities

Except as provided in § 515(b), employees shall not solicit nor accept, directly or indirectly, any
gift, gratuity, favor, entertainment, loan or any other thing of monetary value from a coal
company which:

1) conducts or is seeking to conduct operations or activities that are regulated by the
Department: or

2) has interests that may be substantially affected by the performance or non- performance
of the employee's official duty.

The prohibitions in 8 515(a) do not apply in the context of obvious family or personal
relationships, such as those between the parents, children or spouse of the employee and the
employee, when the circumstances make it clear that it is those relationships rather than the
business of the person concerned which are the motivating factors. An employee may accept:

(1)  food and refreshments of nominal value on infrequent occasions in the ordinary course of
a luncheon, dinner or other meeting where an employee may properly be in attendance;
and

2) unsolicited advertising or promotional material, such as pens, pencils, note pads,
calendars and other items of nominal value.

Employees found guilty of violating the provisions of this Section will be subject to
administrative remedies in accordance with existing or adopted state regulations or policies.

Resolving Prohibited Interests

Actions to be taken by the Executive Director:

1) Remedial Action to Effect Resolution. If an employee has a prohibited financial interest,
the Executive Director shall promptly advise the employee that remedial action which
will resolve the prohibited interest is required within 90 days.

2 Remedial action may include: reassignment of the employee to a position which
performs no function or duty under the act; divestiture of the prohibited financial interest;
other appropriate action which either eliminates the prohibited interest or eliminates the
situation which creates the conflict.

3 Reports of Noncompliance. If, 90 days after an employee is notified to take remedial
action, that employee is not in compliance with the requirements of the act and these
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(b)

regulations, the Executive Director of the Department shall notify the Director of his
determination and shall provide a report to the Director, including the original or a
certified true copy of the employee's statement and any other pertinent information.

Actions to be taken by the Governor:

1) Remedial Action to Effect Resolution. Violations of the regulations in this Rule by the
Executive Director or a member of the Commission on Environmental Quality will be
cause for remedial action by the Governor or other appropriate state official based on
recommendations from the Director on behalf of the Secretary. The Governor or other
appropriate state official shall promptly advise the Executive Director or Commissioner
that remedial action which will resolve the prohibited interest is required within 90 days.

2 Remedial action should be consistent with the procedures prescribed for other state
employees by 8 517(a)(2).

3) Reports of Noncompliance. If, 90 days after the Governor is notified to take remedial
action, the Governor or other appropriate state official notifies the director that the
Executive Director or Commissioner is not in compliance with the act and these
regulations, the Director shall take such action as may be appropriate under federal law.

§ 519. Appeals Procedure

Employees have the right to appeal an order for remedial action under § 517 and shall have 30 days to
exercise this right before disciplinary action is initiated.

(@)

(b)

Employees other than the Executive Director of the Department or a member of the Commission
on Environmental Quality may file their appeal, in writing, through procedures established by
the Department.

The Executive Director or a member of the Commission on Environmental Quality may file his
or her appeal of a federal remedial action, in writing, with the Director who will refer it to the
Conflict of Interest Appeals Board within the United States Department of the Interior or may
file his or her appeal of a remedial action taken by the Governor under procedures established by
the Office of the Governor or the Mississippi State Personnel Board.

Source: Miss. Code Ann. 8§88 53-9-19 and 53-9-1, et seq.

Rule 7.

Exemption for Coal Extraction Incident to Government-Financed Highway or
Other Construction

§ 701. Responsibility

(@)
(b)

The Department is responsible for enforcing the requirements of this Rule.

Any person conducting coal extraction as an incidental part of government-financed construction
is responsible for possessing, on the site of the extraction operation, the documentation required
by § 705.

§ 703. Applicability
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@) Coal extraction which is an incidental part of government-financed construction is exempt from
the act and these regulations. This exclusion shall in no way lessen the requirement of any
facility, owner, or operator to comply with other federal or Mississippi laws applicable to the
facility, owner, operator, or activity

(b) Any person who conducts or intends to conduct coal extraction which does not satisfy 8 703(a)
shall not proceed until a permit has been obtained from the Department.

§ 705. Information to be Maintained on Site

Any person extracting coal incident to government-financed highway or other construction who extracts
more than 250 tons of coal or affects more than two acres shall maintain, on the site of the extraction
operation and available for inspection, documents which show:

(@) a description of the construction project;

(b) the exact location of the construction, right-of-way or the boundaries of the area which will be
directly affected by the construction; and

(© the government agency which is providing the financing and the kind and amount of public
financing, including the percentage of the entire construction costs represented by the
government financing.

Source: Miss. Code Ann. 88 53-9-75, 53-9-81 and 53-9-1, et seq.

Subchapter 2.2
Areas Unsuitable for Mining

Rule 9. General
§ 901. Authority

@ The Commission is authorized, under 8 53-9-71 of the Act, to establish a planning process
enabling objective decisions based upon competent and scientifically sound data and information
as to which, if any, land areas of the state are unsuitable for all or certain types of surface coal
mining operations under the standards set forth in § 53-9-71(1)(b) and (c) and these regulations.

(b) The completion of any planning process undertaken under this Rule of the regulations shall not
be deemed a prerequisite to the Permit Board’s issuance of surface coal mining permits or
surface coal exploration permits. Rather, the planning process shall proceed supplementally to
any individual permitting process.

§ 903. Responsibility

@ The Commission shall establish a process that includes a data base and inventory system for
designating lands unsuitable for surface coal mining operations which shall be available to the
public.

(b) The Commission shall integrate as closely as possible decisions to designate lands as unsuitable
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for surface coal mining operations with present and future land-use planning and regulatory
processes at the federal, state and local levels.

(© The Commission shall establish a process that allows any person, having an interest which is or
may be adversely affected, to petition to have an area designated as unsuitable for all or certain
types of surface coal mining operations or to have a designation terminated.

(d) The Commission shall prohibit or limit surface coal mining operations on certain lands and in
certain locations designated by Congress in SMCRA 8 522(e), 30 U.S.C. 1272(e).

Source: Miss. Code Ann. § 53-9-71 and 53-9-1, et seq.
Rule 11. Areas Designated by Act of Congress
§ 1101. Authority

The Commission is authorized by 8§ 53-9-71(4) of the Act to prohibit or limit surface coal mining
operations on or near certain private, federal and other public lands, subject to valid rights.

§ 1103. Responsibility

The Permit Board shall comply with Rules 17 to 37 and determine whether an application for a permit
must be denied because surface coal mining operations on those lands are prohibited or limited by §
522(e) of SMCRA, 30 U.S.C. 1272(e), a valid existing rights determination made by OSM, § 53-9-71,
these regulations, or a designation of the Commission.

8 1105. Areas Where Mining is Prohibited or Limited

Subject to valid existing rights as defined in § 105, no surface coal mining operations shall be conducted
on the following lands unless you have valid existing rights as determined under 8 1106 or qualify for
the exception for existing operations under paragraph (h) of this section:

@ on any lands within the boundaries of the National Park System, the National Wildlife Refuge
System, the National System of Trails, the National Wilderness Preservation System, the Wild
and Scenic Rivers System, including study rivers designated under § 5(a) of the Wild and Scenic
Rivers Act, 16 U.S.C. 1276(a), or study rivers or study river corridors as established in any
guidelines pursuant to that Act, and National Recreation Areas designated by Act of Congress;

(b) on any federal lands within the boundaries of any national forest unless the United States
Secretary of Agriculture or his or her designee finds that there are no significant recreational,
timber, economic or other values which may be incompatible with surface coal mining
operations or the surface operations and impacts incident to an underground coal mine;

(o) on any lands which will adversely affect any publicly owned park or any place included on the
National Register of Historic Places, unless approved jointly by the Permit Board and the federal,
state or local agency with jurisdiction over the park or place;

(d) within 100 feet measured horizontally of the outside right-of-way line of any public road, except:

Q) where mine access roads or haulage roads join such right-of-way line;
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(€)

()

(9)

(h)

2 where the Permit Board and the local governmental entity with authority over the road
approves the closure or relocation of the public road; or

3) the Permit Board expressly approves the area to be affected within 100 feet of such road,
after public notice and opportunity for a public hearing in accordance with1107(d), and
after making a written finding that the interests of the affected public and landowners will
be protected,;

within 300 feet measured horizontally from any occupied dwelling, unless the owner thereof has
provided a written waiver consenting to surface coal mining operations closer than 300 feet; or
the part of the mining operation which is within 300 feet of the dwelling is a haul road or access
road which connects with an existing public road on the side of the public road opposite the
dwelling;

within 300 feet measured horizontally of any public building, school, church, community or
institutional building or public park;

within 100 feet measured horizontally of a cemetery. Cemeteries may be relocated if authorized
by applicable State law or regulations.

The prohibitions and limitations of this section do not apply to surface coal mining operations for
which a valid permit, issued pursuant to these regulations, exists when the land comes under the
protection of this section, 30 U.S.C. § 1272(e), or 30 CFR 8§ 761.11. This exception applies only
to lands within the permit area as it exists when the land comes under the protection of this
section, 30 U.S.C. § 1272(e), or 30 CFR § 761.11.

8 1106. Submission and Processing of Requests for Valid Existing Rights Determinations

(@)

(b)

(©)

The Permit Board shall have the authority to determine valid existing rights for non-federal lands
listed in 30 CFR § 761.11, 30 U.S.C. 1272(e), Miss. Code Ann. § 53-9-71, or § 1105 of these
regulations. Pursuant to federal law, OSM retains the authority to determine valid existing rights
for federal lands described listed in 30 U.S.C. § 1272(e)(1) and (2) and 30 CFR § 761.11(a) and
(b), and the Permit Board will use the valid existing rights determination of OSM in considering
permit issuance for operations that would affect those federal lands.

What you must submit as part of a request for a valid existing rights determination. You must
submit a request for a valid existing rights determination to the appropriate agency under
paragraph (a) of this section if you intend to conduct surface coal mining operations on the basis
of valid existing rights or wish to confirm the right to do so.

When the Permit Board is the appropriate agency under paragraph (a), you may submit this
request before preparing and submitting an application for a permit or boundary revision for the
land with a request that the Permit Board make a valid rights determination prior to receiving a
complete application to conduct surface mining operations or to issue a permit revision or
modification. Unless you request that the valid existing rights determination be made prior to the
receipt of a complete application, the valid existing rights determination will be made by the
permit board after the receipt of a complete application pursuant to § 1107(a) of these
regulations.

Q) Requirements for property rights demonstration. You must provide a property rights
demonstration under paragraph (a) of the definition of valid existing rights in 8 105 if
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)

your request relies upon the good faith/all permits standard or the needed for and adjacent
standard in paragraph (b) of the definition of valid existing rights in 8§ 105. This
demonstration must include the following items:

Q) A legal description of the land to which your request pertains.

(i)  Complete documentation of the character and extent of your current interests in
the surface and mineral estates of the land to which your request pertains.

(iii)) A complete chain of title for the surface and mineral estates of the land to which
your request pertains.

(iv) A description of the nature and effect of each title instrument that forms the basis
for your request, including any provision pertaining to the type or method of
mining or mining-related surface disturbances and facilities.

(v)  Adescription of the type and extent of surface coal mining operations that you
claim the right to conduct, including the method of mining, any mining-related
surface activities and facilities, and an explanation of how those operations would
be consistent with Mississippi property law.

(vi)  Complete documentation of the nature and ownership, as of the date that the land
came under the protection of 30 CFR 8§ 761.11, 30 U.S.C. 1272(e), Miss. Code
Ann. § 53-9-71, or § 1105 of these regulations, of all property rights for the
surface and mineral estates of the land to which your request pertains.

(vii)  Names and addresses of the current owners of the surface and mineral estates of
the land to which your request pertains.

(viii) If the coal interests have been severed from other property interests,
documentation that you have notified and provided reasonable opportunity for
the owners of other property interests in the land to which your request pertains to
comment on the validity of your property rights claims.

(ix)  Any comments that you receive in response to the notification provided under
paragraph (b)(1)(viii) of this section.

Requirements for good faith/all permits standard. If your request relies upon the good
faith/all permits standard in paragraph (b)(1) of the definition of valid existing rights in §
105, you must submit the information required under paragraph (c)(1) of this section.
You also must submit the following information about permits, licenses, and
authorizations for surface coal mining operations on the land to which your request
pertains:

Q) Approval and issuance dates and identification numbers for any permits, licenses,
and authorizations that you or a predecessor in interest obtained before the land
came under the protection of 30 CFR § 761.11, 30 U.S.C. 1272(e), Miss. Code
Ann. § 53-9-71, or § 1105 of these regulations.

(i)  Application dates and identification numbers for any permits, licenses, and
authorizations for which you or a predecessor in interest submitted an application
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(4)

before the land came under the protection of 30 CFR 8§ 761.11, 30 U.S.C. 1272(e),
Miss. Code Ann. 8 53-9-71, or 8 1105 of these regulations.

(iii))  An explanation of any other good faith effort that you or a predecessor in interest
made to obtain the necessary permits, licenses, and authorizations as of the date
that the land came under the protection of 30 CFR § 761.11, 30 U.S.C. 1272(e),
Miss. Code Ann. § 53-9-71, or § 1105 of these regulations.

Requirements for needed for and adjacent standard. If your request relies upon the
needed for and adjacent standard in paragraph (b)(2) of the definition of valid existing
rights in § 105, you must submit the information required under paragraph (c)(1) of this
section. In addition, you must explain how and why the land is needed for and
immediately adjacent to the operation upon which your request is based, including a
demonstration that prohibiting expansion of the operation onto that land would unfairly
impact the viability of the operation as originally planned before the land came under the
protection of 30 CFR § 761.11, 30 U.S.C. 1272(e), Miss. Code Ann. § 53-9-71, or § 1105
of these regulations.

Requirements for standards for mine roads. If your request relies upon one of the
standards for roads in paragraphs (c)(1) through (c)(3) of the definition of valid existing
rights in 8 105, you must submit satisfactory documentation that:

Q) The road existed when the land upon which it is located came under the protection
of 30 CFR § 761.11, 30 U.S.C. 1272(e), Miss. Code Ann. § 53-9-71, or § 1105 of
these regulations, and you have a legal right to use the road for surface coal
mining operations;

(i) A properly recorded right of way or easement for a road in that location existed
when the land came under the protection of 30 CFR 8§ 761.11, 30 U.S.C. 1272(e),
Miss. Code Ann. § 53-9-71, or 8§ 1105 of these regulations, and, under the
document creating the right of way or easement, and under any subsequent
conveyances, Yyou have a legal right to use or construct a road across that right of
way or easement to conduct surface coal mining operations; or

(iii) A valid permit for use or construction of a road in that location for surface coal
mining operations existed when the land came under the protection of 30 CFR §
761.11, 30 U.S.C. 1272(e), Miss. Code Ann. § 53-9-71, or § 1105 of these
regulations.

(d) Initial review of request.

1)

)

The Department, acting as staff of the Permit Board, must conduct an initial review to
determine whether your request includes all applicable components of the submission
requirements of paragraph (c) of this section. This review pertains only to the
completeness of the request, not the legal or technical adequacy of the materials
submitted.

If your request does not include all applicable components of the submission

requirements of paragraph (c) of this section, the Department must notify you and
establish a reasonable time for submission of the missing information.
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3 When your request includes all applicable components of the submission requirements of
paragraph (c) of this section, the Department must implement the notice and comment
requirements of paragraph (e) of this section.

4 If you do not provide information that the Department requests under paragraph (d)(2) of
this section within the time specified or as subsequently extended, the Permit Board must
issue a determination that you have not demonstrated valid existing rights, as provided in
paragraph (f)(4) of this section.

Notice and comment requirements and procedures.

1) When your request satisfies the completeness requirements of paragraph (d) of this
section, the Department must publish a notice in a newspaper of general circulation in the
county in which the land is located. This notice must invite comment on the merits of the
request. Alternatively, the Department may require that you publish this notice and
provide the agency with a copy of the published notice. Each notice must include:

(i The location of the land to which the request pertains.
(i) A description of the type of surface coal mining operations planned.

(iii) A reference to and brief description of the applicable standard(s) under the
definition of valid existing rights in § 105.

(A)  If your request relies upon the good faith/all permits standard or the
needed for and adjacent standard in paragraph (b) of the definition of valid
existing rights in § 105, the notice also must include a description of the
property rights that you claim and the basis for your claim.

(B) If your request relies upon the standard in paragraph (c)(1) of the
definition of valid existing rights in § 105, the notice also must include a
description of the basis for your claim that the road existed when the land
came under the protection of 30 CFR § 761.11, 30 U.S.C. 1272(e), Miss.
Code Ann. § 53-9-71, or § 1105 of these regulations. In addition, the
notice must include a description of the basis for your claim that you have
a legal right to use that road for surface coal mining operations.

(C) If your request relies upon the standard in paragraph (c)(2) of the
definition of valid existing rights in § 105, the notice also must include a
description of the basis for your claim that a properly recorded right of
way or easement for a road in that location existed when the land came
under the protection of 30 CFR § 761.11, 30 U.S.C. 1272(e), Miss. Code
Ann. 8 53-9-71, or 8 1105 of these regulations. In addition, the notice
must include a description of the basis for your claim that, under the
document creating the right of way or easement, and under any subsequent
conveyances, you have a legal right to use or construct a road across the
right of way or easement to conduct surface coal mining operations.

(iv)  If your request relies upon one or more of the standards in paragraphs (b), (c)(1),

and (c)(2) of the definition of valid existing rights in § 105, a statement that the
Permit Board will not make a decision on the merits of your request if, by the
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3)

close of the comment period under this notice or the notice required by paragraph
(e)(3) of this section, a person with a legal interest in the land initiates appropriate
legal action in the proper venue to resolve any differences concerning the validity
or interpretation of the deed, lease, easement, or other documents that form the
basis of your claim.

(v) A description of the procedures that the Department will follow in processing
your request.

(vi)  The closing date of the comment period, which must be a minimum of 30 days
after the publication date of the notice.

(vii) A statement that interested persons may obtain a 30-day extension of the
comment period upon request.

(viii) The name and address of the Department office where a copy of the request is
available for public inspection and to which comments and requests for extension
of the comment period should be sent.

The Department must promptly provide a copy of the notice required under paragraph
(e)(1) of this section to:

(i)  All reasonably locatable owners of surface and mineral estates in the land
included in your request.

(i) The owner of the feature causing the land to come under the protection of 30 CFR
§ 761.11, 30 U.S.C. 1272(e), Miss. Code Ann. § 53-9-71, or § 1105 of these
regulations, and, when applicable, the agency with primary jurisdiction over the
feature with respect to the values causing the land to come under the protection of
30 CFR § 761.11, 30 U.S.C. 1272(e), Miss. Code Ann. § 53-9-71, or § 1105 of
these regulations. For example, both the landowner and the State Historic
Preservation Officer must be notified if surface coal mining operations would
adversely impact any site listed on the National Register of Historic Places. As
another example, both the surface owner and the National Park Service must be
notified if the request includes non-Federal lands within the authorized boundaries
of a unit of the National Park System.

The letter transmitting the notice required under paragraph (€)(2) of this section must
provide a 30-day comment period, starting from the date of service of the letter, and
specify that another 30 days is available upon request. At its discretion, the Department
or Permit Board may grant additional time for good cause upon request. The Permit
Board need not necessarily consider comments received after the closing date of the
comment period.

M How a decision will be made.

1)

The Permit Board must review the materials submitted under paragraph (c) of this
section, comments received under paragraph (e) of this section, and any other relevant,
reasonably available information to determine whether the record is sufficiently complete
and adequate to support a decision on the merits of the request. If not, the Permit Board
or Department must notify you in writing, explaining the inadequacy of the record and
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(3)

(4)

(5)

requesting submittal, within a specified reasonable time, of any additional information
that the Permit Board deems necessary to remedy the inadequacy.

Once the record is complete and adequate, the Permit Board must determine whether you
have demonstrated valid existing rights. The decision document must explain how you
have or have not satisfied all applicable elements of the definition of valid existing rights
in 8§ 105. The decision document must contain findings of fact and conclusions, and it
must specify the reasons for the conclusions.

Impact of property rights disagreements. This paragraph applies only when your request
relies upon one or more of the standards in paragraphs (b), (c)(1), and (c)(2) of the
definition of valid existing rights in § 105.

Q) The Permit Board must issue a determination that you have not demonstrated
valid existing rights if your property rights claims are the subject of pending
litigation in a court or administrative body with jurisdiction over the property
rights in question. The Permit Board will make this determination without
prejudice, meaning that you may refile the request once the property rights
dispute is finally adjudicated. This paragraph applies only to situations in which
legal action has been initiated as of the closing date of the comment period under
paragraph (e)(1) or (e)(3) of this section.

(i) If the record indicates disagreement as to the accuracy of your property rights
claims, but this disagreement is not the subject of pending litigation in a court or
administrative agency of competent jurisdiction, the Permit Board must evaluate
the merits of the information in the record and determine whether you have
demonstrated that the requisite property rights exist under paragraph (a), (c)(1), or
(©)(2) of the definition of valid existing rights in § 105, as appropriate. The
Permit Board must then proceed with the decision process under paragraph (f)(2)
of this section.

The Permit Board must issue a determination that you have not demonstrated valid
existing rights if you do not submit information that the Department or Permit Board
requests under paragraph (d)(2) or (f)(1) of this section within the time specified or as
subsequently extended. The Permit Board will make this determination without
prejudice, meaning that you may refile a revised request at any time.

After making a determination, the Permit Board must:

Q) Provide a copy of the determination, together with an explanation of appeal rights
and procedures, to you, to the owner or owners of the land to which the
determination applies, to the owner of the feature causing the land to come under
the protection of 30 CFR 8§ 761.11, 30 U.S.C. 1272(e), Miss. Code Ann. § 53-9-
71, or § 1105 of these regulations, and, when applicable, to the agency with
primary jurisdiction over the feature with respect to the values that caused the
land to come under the protection of § 30 CFR § 761.11, 30 U.S.C. 1272(e), Miss.
Code Ann. 8 53-9-71, or 8 1105 of these regulations.

(i) Publish notice of the determination in a newspaper of general circulation in the

county in which the land is located. Alternatively, the Permit Board may require
that you publish this notice and provide a copy of the published notice to the
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(h)

agency. OSM will publish the determination, together with an explanation of
appeal rights and procedures, in the Federal Register if your request includes
Federal lands within an area listed in 30 CFR § 761.11, 30 U.S.C. 1272(e), Miss.
Code Ann. § 53-9-71, or § 1105 of these regulations.

Administrative and judicial review. A determination that valid existing rights do or do not exist
IS subject to administrative and judicial review under Miss. Code Ann. 8 53-9-77.

Availability of records. The Department or Permit Board must make a copy of the existing valid
rights request available to the public in the same manner as the Department or Permit Board must
make permit applications available to the public under 8 3111 of these regulations. In addition,
the Department or Permit Board must make records associated with that request, and any
subsequent determination under paragraph (f) of this section, available to the public in
accordance with the requirements and procedures of § 6311 of these regulations.

8§ 1107. Procedures

(a)

(b)

(©)

(d)

Upon receipt of a complete application for a surface coal mining and reclamation operation
permit, or earlier, if properly requested under § 1106, the Permit Board shall review the
application to determine whether surface coal mining operations are limited or prohibited under
8 1105 on the lands which would be disturbed by the proposed operation.

Where the proposed operation would be located on any lands listed in § 1105, the Permit Board
shall deny the permit if the applicant has no valid existing rights for the area. If the Department
is unable to determine whether the proposed operation is located within the boundaries of any of
the lands in 8 1105(a) or closer than the limits provided in § 1105(f) or (g), the Department shall
transmit a copy of the relevant portions of the permit application to the appropriate federal, state
or local government agency for a determination or clarification of the relevant boundaries or
distances, with a notice to the appropriate agency that it must respond within 30 days of receipt
of the request. The National Park Service or the U.S. Fish and Wildlife Service shall be notified
of any request for a determination of valid existing rights pertaining to areas within the
boundaries of areas under their jurisdiction and shall have 30 days from receipt of the
notification in which to respond. The Department, upon request by the appropriate agency, shall
grant an extension to the 30-day period of an additional 30 days. If no response is received
within the 30-day period or within the extended period granted, the Permit Board may make the
necessary determination based on the information it has available.

Where the proposed operation would include Federal lands within the boundaries of any national
forest, and the applicant seeks a determination that mining is permissible under 8§ 1105(b), the
applicant shall submit a permit application to the Permit Board and the Director for processing
pursuant to 30 CFR pt. 740. Before acting on the permit application, the Permit Board shall
ensure that the Secretary of the Interior’s determination has been received and that all findings
required by the Act and SMCRA have been made.

Where the mining operation is proposed to be conducted within 100 feet, measured horizontally,
of the outside right-of-way line of any public road (except as provided in § 1105(d)(1) or (2) or
where the applicant proposes to relocate or close any public road, the Permit Board or local
governmental entity with authority over the public road designated by the Permit Board shall:

Q) require the applicant to obtain necessary approvals of the authority with jurisdiction over
the public road;
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(3)

(4)

(€)
(1)

)

(3)

provide an opportunity for a public hearing in the locality of the proposed mining
operation for the purpose of determining whether the interests of the public and affected
landowners will be protected;

if a public hearing is requested, provide appropriate advance notice of the public hearing,
to be published in a newspaper of general circulation in the affected locale at least 2
weeks prior to the hearing; and

make a written finding based upon information received at the public hearing within 30
days after completion of the hearing, or after any public comment period ends if no
hearing is held, as to whether the interests of the public and affected landowners will be
protected from the proposed mining operation. No mining shall be allowed within 100
feet of the outside right-of-way line of a road, nor may a road be relocated or closed,
unless the Permit Board or public road authority determines that the interests of the
public and affected landowners will be protected.

Where the proposed surface coal mining operations would be conducted within 300 feet,
measured horizontally, of any occupied dwelling, the applicant shall submit with the
application a written waiver by lease, deed or other conveyance from the owner of the
dwelling clarifying that the owner and signatory had the legal right to deny mining and
knowingly waived that right. The waiver shall act as consent to such operations within a
closer distance of the dwelling as specified.

Where the applicant for a permit after August 3, 1977, had obtained a valid waiver prior
to August 3, 1977, from the owner of an occupied dwelling to mine within 300 feet of
such dwelling, a new waiver shall not be required.

(A)  Where the applicant for a permit after August 3, 1977, had obtained a valid
waiver from the owner of an occupied dwelling, that waiver shall remain effective
against subsequent purchasers who had actual or constructive knowledge of the
existing waiver at the time of purchase.

(B) A subsequent purchaser shall be deemed to have constructive knowledge if the
waiver has been properly filed in public-property records pursuant to state laws or
if the mining has proceeded to within the 300-foot limit prior to the date of
purchase.

()] Where the Permit Board determines that the proposed surface coal mining operation will
adversely affect any publicly owned park or any place included in the National Register of
Historic Places, the Permit Board shall follow the procedure required by § 3114(d).

(9) If the proposed surface coal mining operation is not prohibited under § 53-9-71(4) and this Rule,
the Commission may, nevertheless, pursuant to appropriate petitions, designate such lands as
unsuitable for all or certain types of surface coal mining operations pursuant to § 53-9-71, and
Rules 13 or 15 of these regulations.

Source: Miss. Code Ann. 8§88 53-9-11, 53-9-71 and 53-9-1, et seq.
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Rule 13. Criteria for Designating Lands as Unsuitable for Surface Coal Mining Operations
§ 1301. Responsibility

The Commission shall use the criteria in this Rule for the evaluation of each petition for the designation
of areas as unsuitable for surface coal mining operations.

§ 1303. Criteria for Designating Lands as Unsuitable
@ Upon petition pursuant to 8 53-9-71(2) an area shall be designated as unsuitable for all or certain
types of surface coal mining operations, if the Commission determines that reclamation is not

technologically and economically feasible under the Act or these regulations.

(b) Upon petition an area may be, but is not required to be, designated as unsuitable for certain types
of surface coal mining operations, if the operations will:

1) be incompatible with existing state or local land use plans or programs;

2 affect fragile or historic lands in which the operations could result in significant damage
to important historic, cultural, scientific or aesthetic values or natural systems;

3) affect renewable resource lands in which the operations could result in a substantial loss
or reduction of long-range productivity of water supply or of food or fiber products;

4) affect natural hazard lands in which the operations could substantially endanger life and
property, such lands to include areas subject to frequent flooding and areas of unstable

geology.

§ 1305. Land Exempt from Designation as Unsuitable for Surface Coal Mining.Operations
The requirements of this Rule do not apply to lands covered by a permit issued under the Act.

§ 1307. Exploration or Development on Land Designated as Unsuitable for Surface Coal
Mining Operations

Designation of any area as unsuitable for all or certain types of surface coal mining operations pursuant
to § 53-9-71 and regulations of this Subchapter does not prohibit coal exploration operations in the area,
if conducted in accordance with that section, these regulations and other applicable requirements.
Exploration on any lands designated unsuitable for surface coal mining operations must be approved by
the Permit Board under Rule 21, to insure that exploration does not interfere with any value for which
the area has been designated unsuitable for surface coal mining.

Source: Miss. Code Ann. 8§88 53-9-11, 53-9-71 and 53-9-1, et seq.

Rule 15. State Process for Designating Areas Unsuitable for Surface Coal Mining Operations
§ 1501. Procedures: Petitions

@ Right to Petition. Any interested party which is or may be adversely affected has the right to

petition the Commission to have an area designated as unsuitable for surface coal mining
operations, or to have an existing designation terminated. For the purpose of this Rule, an
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interested party is a person having an interest which is or may be adversely affected by surface
coal mining in the area at issue in his or her petition who is able to demonstrate to the
Commission that he or she meets an “injury in fact” test by describing the actual or potential
injury to his or her specific affected interests and demonstrating how he or she is or would be
among the injured.

Designation. The petitioner must provide: identification of the petitioned area, including its
location and size, and a U.S. Geological Survey topographic map outlining the perimeter of the
petitioned area; allegations of facts and supporting evidence which would tend to establish that
the area is unsuitable for all or certain types of surface coal mining operations; a description of
how mining of the area has affected or may adversely affect people, land, air, water or other
resources; the petitioner's name, address, telephone number and notarized signature; and
identification of the petitioner's interest which is or may be adversely affected, including a
statement demonstrating how the petitioner satisfies the requirements of 8§ 1505(a) and any
additional information deemed necessary by the Commission.

Termination. The petitioner must provide the following information in support of a petition to
terminate a designation:

1) identification of the petitioned area, including its location and size, and a U.S. Geological
Survey topographic map outlining the perimeter of the petitioned area to which the
termination petition applies.

2 allegations of facts, with supporting evidence, not contained in the record of the
proceeding in which the area was designated unsuitable, which would tend to establish
the statements or allegations, and which statements or allegations indicate that the
designation should be terminated based on:

(A)  the nature or abundance of the protected resource or condition or other basis of
the designation if the designation was based on criteria found in § 1303(b);

(B)  reclamation now being technologically and economically feasible, if the
designation was based on the criteria found in § 1303(a); or

(C)  the resources or condition not being affected by surface coal mining operations, or
in the case of land use plans, not being incompatible with surface coal mining
operations during and after mining, if the designation was based on the criteria
found in § 1303(b);

3) the petitioner's name, address, telephone number and notarized signature;
4 identification of the petitioner's interest which is or may be adversely affected by the
continuation of the designation, including a statement demonstrating how the petitioner

satisfies the requirements of § 1505(a), and

5) any additional information deemed necessary by the Commission.

8 1503. Procedures: Initial Processing, Record keeping, and Notification Requirements

(@)

1) Within 30 days of receipt of a petition, the Department shall notify the petitioner by
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(3)

(4)

()

(6)

(")

1)

certified mail whether or not the petition is complete under § 1505(b) or (c).

The State Geologist shall determine whether any identified coal resources exist in the
area covered by the petition, without requiring any showing from the petitioner. If the
State Geologist finds there are not any identified coal resources in that area, the State
Geologist shall recommend to the Commission that the Petition to Designate Lands
unsuitable be denied without prejudice, subject to the discovery of information indicating
that coal resources do exist in the area covered by the petition. If the State Geologist
determines that identified coal resources do exist in the area covered by the petition, he or
she will consider all available information, including, without limitation, the information
required by this Rule to be submitted in support of the petition, and will make a
recommendation to the Commission for action at the conclusion of his or her review.

The Commission may deny petitions for designations or terminations of designations
which are incomplete, frivolous, or if the petitioner does not meet the requirements of §
1505(a). A frivolous petition is one in which the allegations of harm lack serious merit.
Once the requirements of 8 1505 are met, no party shall bear any burden of proof, but
each accepted petition shall be considered and acted upon by the Commission pursuant to
the procedures of this Rule.

When considering a petition for an area which was previously and unsuccessfully
proposed for designation, the Commission shall determine if the new petition presents
new allegations of fact. If the petition does not contain new allegations of fact, the
Commission shall deny the petition, with a statement of its findings and a reference to the
record of the previous designation proceedings where the facts were considered.

If the Commission determines that the petition is incomplete or frivolous, it shall deny
the petition, with a written statement of the reasons for the determination and the
categories of information needed to make the petition complete.

The Commission shall notify the person who submits a petition of any application for a
permit received which proposes to include any area covered by the petition, unless the
Commission has denied the petition prior to the receipt of the application.

The Commission may determine, in deference to Permit Board procedures stated in the
act and these regulations, not to process any petition received, or a part of a petition, that
pertains to lands for which a complete permit application has been filed and the first
newspaper notice has been published. Based upon such a determination, the Permit
Board may issue a decision on a complete and accurate permit application, and the
Commission shall inform the petitioner why it has determined not to consider the part of
the petition pertaining to the proposed permit area.

Promptly after a petition is received, the Commission shall notify the general public of
the receipt of the petition by a newspaper advertisement placed in the locale of the area
covered by the petition, and in the newspaper providing broadest circulation in the region
of the petitioned area. The Commission shall make copies of the petition available to the
public and shall provide copies of the petition to other interested governmental agencies,
intervenors, persons with an ownership interest of record in the property, and other
persons known to the Commission to have an interest in the property. Proper notice to
persons with an ownership interest of record in the property shall comply with the

62



(©)

(d)

(€)

requirements of applicable State law.

2 The Commission may provide for a hearing or a period of written comments on
completeness of petitions. If a hearing or comment period on completeness is provided,
the Commission shall inform interested governmental agencies, intervenors, persons with
an ownership interest of record in the property, and other persons known to the
Commission to have an interest in the property of the opportunity to request to participate
in such a hearing or provide written comments. Proper notice to persons with an
ownership interest of record in the property shall comply with the requirements of the
Act. Notice of such a hearing shall be made by a newspaper advertisement placed in the
locale of the area covered by the petition, and in the newspaper providing broadest
circulation in the region of the petitioned area. The Commission shall notify the
petitioner of such a hearing by certified mail. On the basis of a Commission review as
well as consideration of all comments, the Commission shall determine whether the
petition is complete.

3) Within twenty days after the determination that a petition is complete, the Commission
shall circulate copies of the petition to, and request submissions of relevant information
from, other interested government agencies, the petitioner, intervenors, persons with an
ownership interest of record in the property and other persons known to the Commission
to have an interest in the property. For purposes of this Rule, a complete petition shall be
defined in the same way that a complete application is defined in § 105.

4) Within twenty days after the determination that a petition is complete, the Commission
shall notify the general public of the receipt of the petition and request submissions of
relevant information by a newspaper advertisement placed once a week for two
consecutive weeks in the locale of the area covered by the petition, in the newspaper of
largest circulation in the state and in any official state register of public notices.

Any person may provide written or oral comment for consideration by the Commission during a
public hearing conducted pursuant to § 1509.

Beginning immediately after a complete petition is filed, the Commission shall compile and
maintain a record consisting of all documents relating to the petition filed with or prepared by the
Commission. The Commission shall make the record available for public inspection free of
charge and copying at reasonable cost during all normal business hours at a central location of
the county or multi county area in which the land petition is located and at the Commission.

After an interested party has filed a petition, but before the public hearing is held pursuant to 8
1509 of these regulations, any other interested party may intervene by filing a petition that
complies with 8 1505. An intervenor may adopt by reference all or part of a petition previously
filed by another party.

8 1505. Procedures: Hearing Requirements

(@)

(b)

Within 6 months after receipt of a complete petition, the Commission shall hold a public hearing
in the locality of the area covered by the petition. The Commission shall make a transcript of the
hearing.

(1)  The Commission shall give notice of the date, time and location of the hearing to:
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(A) local, state and federal agencies which may have an interest in the decision on the
petition;

(B)  the petitioner; and

(C)  any person known by the Commission to have a property interest in the petitioned
area.

2 Notice of the hearing shall be sent by certified mail to the petitioner and by regular mail
to local, state and federal agencies, and property owners and postmarked not less than 30
days before the scheduled date of the hearing.

The Commission shall notify the general public of the date, time and location of the hearing by
placing a newspaper advertisement once a week for two consecutive weeks in the locale of the
area covered by the petition and once during the week prior to the scheduled date of the public
hearing. The consecutive weekly advertisement must begin between four and five weeks before
the scheduled date of the public hearing.

The Commission may consolidate in a single hearing the hearings required for each of several
petitions which relate to areas in the same locale.

Prior to designating any land areas as unsuitable for surface coal mining operations, the
Commission shall prepare a detailed statement, using existing and available information on the
potential coal resources of the area, the demand for coal resources and the impact of such
designation on the environment, the economy and the supply of coal.

§ 1507. Procedures: Decision

(a)

(b)

(©)

(d)

In reaching its decision, the Commission shall use:

1) the information contained in the data base and inventory system;

2 information provided by other governmental agencies;

3) the detailed statement prepared under § 1509(e); and

4) any other relevant information submitted during the comment period.

A final written decision shall be issued by the Commission, including a statement of reasons,
within 60 days of completion of the public hearing. The Commission shall simultaneously send
the decision by certified mail to the petitioner and to persons who submitted written comments
concerning the application during the public comment period and who provided the Department
or Commission with a complete mailing address.

Any person having an interest which is or may be adversely affected as defined in § 1505(a) and
who is aggrieved by a decision of the Commission or by the failure of the Commission to act
within the time limits set forth in this section may request a formal hearing as provided in § 53-9-

77,

Any person who participated as a party in the formal hearing may appeal the final decision of the
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Commission as provided in § 53-9-77. All relevant portions of the data base, inventory system,
and public comments received during the public comment period set by the Commission shall be
included in the record of the administrative proceeding.

8 1509. Data Base and Inventory System Requirements

(@)

(b)

(©)

The State Geologist shall be responsible for surface coal mining land review and shall assist the
Commission in developing a data base and inventory system which will permit evaluation of
whether reclamation is feasible in areas covered by petitions.

The Commission shall include in the system information relevant to the criteria in 8§ 1303
including, but not limited to, information received from the U.S. Fish and Wildlife Service, the
state historic preservation officer and the agency administering § 127 of the Clean Air Act, as
amended (42 U.S.C. 7470 et seq.).

The Commission shall add to the data base and inventory system information:
1) on potential coal resources of the state, demand for those resources, the environment, the
economy and the supply of coal sufficient to enable the Commission to prepare the

statements required by 8 1509(e); and

2 that becomes available from petitions, publications, experiments, permit applications,
mining and reclamation operations and other sources.

§ 1511. Public Information

The Department shall:

(@)

(b)

make the information in the data base and inventory system developed under 8§ 1513 available to
the public for inspection free of charge and for copying at reasonable cost, except that specific
information relating to location of properties proposed to be nominated to, or listed in, the
National Register of Historic Places need not be disclosed if the Commission determines that the
disclosure of such information would create a risk of destruction or harm to such properties.

provide information to the public, on request, on the petition procedures necessary to have an
area designated as unsuitable for all or certain types of surface coal mining operations or to have
designations terminated and describe how the inventory and data base system can be used.

§ 1513. Responsibility for Implementation

(@)

(b)

(©)

The Permit Board shall not issue permits which are inconsistent with designations made pursuant
to Rules 9, 11, 13 or 15.

The Department shall maintain a map of areas designated as unsuitable for all or certain types of
surface coal mining operations.

The Department shall make available to any person any information within its control regarding
designations, including mineral or elemental content which is potentially toxic in the
environment except for proprietary information on the chemical and physical properties of the
coal.
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Source: Miss. Code Ann. 8§88 53-9-11, 53-9-71 and 53-9-1, et seq.

Subchapter 2.3
Surface Coal Mining and Reclamation Operations Permits and Coal Exploration Procedures
Systems
Rule 17. General Requirements for Permit or Exploration Procedure Systems

§ 1701. Responsibilities

€)) Persons seeking to engage in surface coal mining and reclamation operations must submit an
application for and obtain a permit for those operations in accordance with this Subchapter.
Persons seeking to conduct coal exploration operations must first file the notice of intention or
obtain approval of the Permit Board as required under Rule 21.

(b) The Permit Board shall review each application for exploration approval and for a permit,
approve or disapprove each permit application or exploration application, and issue, deny,
modify, suspend or revoke exploration approval, permits, renewals or revised permits.

§ 1703. Applicability

This Subchapter applies to each person who applies for a permit for surface coal mining and reclamation
operations or conducts surface coal mining and reclamation operations pursuant to a permit under these
regulations and to persons who seek to conduct coal exploration operations under these regulations.

§ 1705. Coordination with Requirements Under Other Laws

The Department shall provide for the coordination of review of permit applications for surface coal
mining and reclamation operations. These shall include but not be limited to applicable requirements of
the Endangered Species Act of 1973, as amended (16 U.S.C. 1531 et seq.); the Fish and Wildlife
Coordination Act, as amended (16 U.S.C. 661 et seq.); the Migratory Bird Treaty Act of 1918, as
amended (16 U.S.C. 703 et seq.); the National Historic Preservation Act of 1966, as amended (16 U.S.C.
470 et seq.); the Bald Eagle Protection Act, as amended (16 U.S.C. 668a); and Executive Order 11593 to
the extent that each of these acts or orders is applicable to the activities of the Department, Commission,
or Permit Board in executing the authority and duty granted to those entities by the Act.

Source: Miss. Code Ann. 8§88 53-9-41 and 53-9-1, et seq.
Rule 19. General Requirements for Permits and Permit Applications
8 1901. General Requirements for Permits: Operators

No person shall engage in or carry out surface coal mining and reclamation operations on non-federal or
non-Indian lands within the state, unless that person has first obtained a valid permit issued by the
Permit Board. A permittee need not renew the permit if no surface coal mining operations will be
conducted under the permit and solely reclamation activities remain to be done. Obligations established
under a permit continue until completion of surface coal mining and reclamation operations, regardless
of whether the authorization to conduct surface coal mining operations has expired or has been
terminated, revoked, or suspended.
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§ 1903. Compliance with Permits

All persons shall conduct surface coal mining and reclamation operations under permits issued pursuant
to the act and these regulations and shall comply with the terms and conditions of the permit and the
requirements of the act and these regulations.

§ 1905. Permit Application Filing Deadlines

@ Reissuance of Valid Permits. An application for reissuance of a permit shall be filed with the
Permit Board at least 180 days before the expiration of the permit involved. If an application for
reissuance is timely filed, the operator may continue surface coal mining operations under the
existing permit until the Permit Board takes action on the reissuance application.

(b) Revisions of Permits.

(1)

()

(3)

(4)

()

During the term of the permit, the permittee may submit an application for a revision of
the permit to the State Geologist, who shall make a recommendation to the Executive
Director regarding whether the revision should be allowed. An application for a revision
shall not be approved unless the Executive Director finds that reclamation can be
accomplished under the revised reclamation plan. On receipt of an application for a
revision, the State Geologist shall determine whether the application is a request for a
revision or for a modification.

If the request is deemed a modification, the application will be processed as a
modification to the permit pursuant to the act and these regulations. A revision shall not
be considered a modification. The Executive Director is not required to provide public
notice or a public hearing prior to granting or denying the request for a revision. The
revision shall be granted or denied by the Executive Director within fourteen days of
receipt of the request by the State Geologist, unless the State Geologist or Executive
Director request additional information from the applicant regarding the request. If a
request for additional information is made, the Executive Director shall grant or deny the
request within fourteen days of his or her receipt of the additional information.

No request for a revision shall be approved unless:

(A)  Applicable requirements under § 3115, which are pertinent to the revision, are
met; and

(B)  The application for a revision complies with all requirements of the act and the
regulatory program.

A decision by the Executive Director to grant or deny a revision shall be subject to formal
hearing and appeal as would an initial decision of the Permit Board under § 53-9-77.

Any extension or addition to the area covered by the permit except incidental boundary
revisions must be made by application for a new permit or a permit modification.

(©) A successor in interest to a permittee who applies for a new permit within thirty (30) days of
succeeding to that interest, and who is able to obtain the bond coverage of the original permittee,
may continue surface coal mining and reclamation operations according to the approved mining

67



and reclamation plan of the original permittee until the Permit Board takes action on the
successor’s application.

§ 1907. Permit Applications: General Requirements for Format and Contents

(a)

(b)

(©)

(d)

(€)

(f)

Applications for permits to conduct surface coal mining and reclamation operations shall be filed
in the format required by the Department. The application shall be complete and include, at a
minimum: for surface mining activities, all the applicable information required under § 53-9-25
and Rules 23, 25, and 27; and, for special types of surface coal mining and reclamation
operations, all applicable information required under the Act and Rule 29.

Information set forth in the application shall be current, presented clearly and concisely, and
supported by appropriate references to technical and other written material available to the
Department.

All technical data submitted in the application shall be accompanied by: names of persons or
organizations which collected and analyzed such data; dates of the collection and analyses; and
descriptions of methodology used to collect and analyze the data.

Technical analyses shall be planned by or under the direction of a professional qualified in the
subject to be analyzed.

The application shall state the name, address and position of officials of each private or academic
research organization or governmental agency consulted by the applicant in preparation of the
application for information on land uses, soils geology, vegetation, fish and wildlife quantity and
quality, air quality, and archaeological, cultural and historic features.

Maps and plans: General Requirements

1) Maps submitted with the application shall be presented in a consolidated format, to the
extent possible, and shall include all the types of information that are set forth on
topographic maps of the United States Geological Survey of the 1:24,000 scale series.
Maps of the permit area shall be at a scale of 1:6,000 or larger. Maps of the adjacent
areas shall clearly show the lands and waters within those areas and be in a scale
determined by the Department, but in no event smaller than 1:24,000.

(2)  All maps and plans submitted with the application shall distinguish among each of the
phases during which surface coal mining operations were or will be conducted at any
place during the life of operations.

8§ 1909. Permit Fees

(@)

(b)

The Commission shall assess and collect a permit fee for reviewing the permit application and
administering and enforcing a surface coal mining and reclamation permit. The Commission
may set permit fees for the transfer, modification or reissuance of a surface coal mining and
reclamation permit. These fees shall be set by order of the Commission in accordance with § 53-
9-28.

The Commission may also establish a permit fee for the issuance, reissuance, transfer or

modification of a coal exploration permit and a reasonable fee for a copy of a transcript of a
formal hearing held under these regulations. These fees shall be set by order of the Commission
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in accordance with § 53-9-28.

8 1911. Verification of Application

Applications for permits, revisions of permits, renewals, or transfers, sales or assignment of permit
rights shall be verified under